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the Superintendent of Documents. Prices of
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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Parts 530, 531, 534, 550, 575,
581, 582, and 630

RIN 3206-AH09

Pay Under the General Schedule;
Termination of Interim Geographic
Adjustments

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management is issuing final regulations
to implement the termination of interim
geographic adjustments (IGA’s) payable
to certain Federal employees. The IGA’s
were terminated because the locality-
based comparability payments the
President authorized for January 1996
exceeded 8 percent in both of the two
remaining IGA areas (New York-
Northern New Jersey-Long Island, NY—
NJ-CT—PA, and Los Angeles-Riverside-
Orange County, CA).

EFFECTIVE DATE: August 2, 1996.

FOR FURTHER INFORMATION CONTACT:
Jeanne D. Jacobson, (202) 606—2858 or
FAX: (202) 606—0824.

SUPPLEMENTARY INFORMATION: On
February 1, 1996, the Office of
Personnel Management (OPM)
published interim regulations (61 FR
3539) to implement the termination of
IGA’s. IGA’s were terminated because
the locality-based comparability
payments the President authorized for
January 1996 exceeded 8 percent in both
of the two remaining IGA areas (New
York-Northern New Jersey-Long Island,
NY-NJ-CT-PA, and Los Angeles-
Riverside-Orange County, CA).

The President’s alternative pay plan
of August 31, 1995, provided an 8.05-
percent comparability payment for the
New York-Northern New Jersey-Long
Island, NY=NJ-CT-PA, locality pay area

and an 8.15-percent comparability
payment for the Los Angeles-Riverside-
Orange County, CA, locality pay area for
1996. Since the comparability payments
exceeded the 8-percent IGA previously
established for these areas, the
President’s Executive Order 12984 of
December 28, 1995, included no IGA
pay schedules. This had the effect of
terminating the IGA’s for the New York
and Los Angeles IGA areas. (Executive
Order 12944 of December 29, 1994,
previously terminated IGA’s for the San
Francisco-Oakland-San Jose, CA IGA
area because the comparability payment
for that area exceeded 8 percent in
January 1995.)

As a result of the termination of
IGA’s, the interim rule removed 5 CFR
part 531, subpart A, “Interim
Geographic Adjustments.” However,
because some employees in the former
IGA areas will continue to receive
“‘continued rates of pay”’ (a form of
saved pay established in January 1994
for employees who previously received
an IGA on top of a worldwide or
nationwide special rate), the provisions
previously found in subpart A
concerning the administration of
continued rates of pay were retained in
a new subpart G of part 531. The interim
regulations also made conforming
changes in other parts of the regulations
to reflect the termination of IGA’s.

The 60-day comment period for the
interim regulations ended on April 1,
1996. OPM received comments by
telephone from one agency asking for
clarification of 5 CFR 531.703(i). Section
531.703(i) provides that an employee’s
entitlement to a continued rate of pay is
not affected by a temporary promotion
or temporary reassignment. The agency
felt this provision could be interpreted
incorrectly to provide entitlement to
continued pay during temporary
promotions or reassignments when such
assignments involve one of the actions
that ordinarily terminate continued pay,
such as when an employee’s official
duty station is no longer located in one
of the IGA areas. OPM agrees.

We have revised 5 CFR 531.703(i) in
the final regulations to provide that an
employee’s entitlement to a continued
rate of pay is not affected by a
temporary promotion or temporary
reassignment, unless such assignments
cause one of the conditions in 5 CFR
531.703(g) to be satisfied. In such
situations, the continued rate is

suspended during the temporary
promotion or reassignment. The
employee’s entitlement to the continued
rate resumes as if never interrupted
upon return to his or her permanent
position, as long as the employee is
otherwise eligible to receive that rate. A
continued rate that is resumed must
include any pay adjustments authorized
for the permanent position during the
period of the temporary promotion or
reassignment, as provided in 5 CFR
531.703(e).

This revision is the only change being
made in the interim regulations. All
other provisions of the interim
regulations are adopted as final.

Regulatory Flexibility Act

| certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they will apply only to Federal
agencies and employees.

List of Subjects in 5 CFR Parts 530, 531,
534, 550, 575, 581, 582, and 630

Administrative practice and
procedure, Alimony, Child support,
Claims, Government employees,
Hospitals, Law enforcement officers,
Reporting and recordkeeping
requirements, Students, and Wages.

Office of Personnel Management.
James B. King,
Director.

Accordingly, the interim rule
amending parts 530, 531, 534, 550, 575,
581, 582, and 630 of title 5, Code of
Federal Regulations, which was
published at 61 FR 3539 on February 1,
1996, is adopted as final with the
following change:

PART 531—PAY UNDER THE
GENERAL SCHEDULE

1. The authority citation for part 531
continues to read as follows:

Authority: 5 U.S.C. 5115, 5307, and 5338;
sec. 4 of Pub. L. 103-89, 107 Stat. 981 and
E.O. 12748, 56 FR 4521, 3 CFR, 1991 Comp.,
p. 316;

Subpart B also issued under 5 U.S.C.
5303(g), 5333, 5334(a), and 7701(b)(2);

Subpart C also issued under 5 U.S.C. 5304,
5305, and 5553; sections 302 and 404 of
FEPCA, Pub. L. 101-509, 104 Stat. 1462 and
1466; and section 3(7) of Pub. L. 102-378,
106 Stat. 1356;

Subpart D also issued under 5 U.S.C.
5335(g) and 7701(b)(2);

Subpart E also issued under 5 U.S.C. 5336;
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Subpart F also issued under 5 U.S.C. 5304,
5305(g)(1), and 5553; and E.O. 12883, 58 FR
63281, 3 CFR, 1993 Comp., p. 682;

Subpart G also issued under 5 U.S.C. 5304,
5305, and 5553; section 302 of the Federal
Employees Pay Comparability Act of 1990
(FEPCA), Pub. L. 101-509, 104 Stat. 1462;
and E.O. 12786, 56 FR 67453, 3 CFR, 1991
Comp., p. 376.

Subpart G—Continued Rates of Pay

2. In §531.703, paragraph (i) is
revised to read as follows:

§531.703 Administration of continued
rates of pay.
* * * * *

(i) An employee’s entitlement to a
continued rate of pay is not affected by
a temporary promotion or temporary
reassignment, except that a continued
rate shall be suspended when a
temporary promotion or reassignment
causes one of the conditions in
paragraph (g) of this section to be
satisfied. In such situations, an
employee’s entitlement to continued
pay will resume as if never interrupted
upon return to the permanent position,
subject to the requirements of this
subpart. A continued rate that is
resumed shall include any pay
adjustments that were authorized for the
permanent position under paragraph (e)
of this section during the period of the
temporary promotion or reassignment.

[FR Doc. 96-16942 Filed 7-2—96; 8:45 am]
BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

7 CFR Part 868
RIN 0580-AA47
Fees for Rice Inspection

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.

ACTION: Final rule.

SUMMARY: The Federal Grain Inspection
Service (FGIS), of the Grain Inspection,
Packers and Stockyards Administration
(GIPSA) is increasing the fees for
Federal Rice Inspection Services, as
performed under the Agricultural
Marketing Act (AMA) of 1946. This fee
increase is intended to cover, as nearly
as practicable, the projected operating
costs, including related supervisory and
administrative costs, for Federal Rice
Inspection Services rendered and to
generate sufficient revenues to cover
costs and maintain an appropriate
operating reserve.

EFFECTIVE DATE: August 2, 1996.

FOR FURTHER INFORMATION CONTACT:
George Wollam, USDA-GIPSA, Room
0623—South Building, 1400
Independence Avenue, SW,
Washington, D.C., 20090-6454,
telephone (202) 720-0292.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This rule has been determined to be
significant for the purposes of Executive
Order 12866 and, therefore, has been
reviewed by the Office of Management
and Budget. This increase in the service
fees is necessary to recover operating
losses in the Federal Rice Inspection
Services. These fees were last increased
onJanuary 1, 1995 56 FR 15483), but
revenue is still not covering operating
costs. The overall cost of operating the
Federal Rice Inspection Service program
increased between fiscal years (FY) 1994
and 1995 by more than 6 percent. In FY
1955, the program generated revenue of
$3,982,744 with operating costs of
$4,274,733, resulting in a 1-year
operating loss of $291,990.

Executive Order 12778

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This action is not
intended to have a retroactive effect.
This final rule will not preempt any
State or local laws, regulations, or
policies unless they present
irreconcilable conflict with this rule.
There are no administrative procedures
which must be exhausted prior to any
judicial challenge to provisions of this
rule.

Effect on Small Entities

James R. Baker, Administrator,
GIPSA, has determined that this final
rule will not have a significant
economic impact on a substantial
number of small entities as defined in
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.) because most users of the
rice inspection services do not meet the
requirements for small entities. In
addition, GIPSA is required by statute to
recover the costs of providing rice
inspection services.

Information Collection and Record
Keeping Requirements

In compliance with the Paperwork
Reduction Act of 1980 (44 U.S.C.
Chapter 35), the information collection
and recordkeeping requirements
concerning applications for official
inspection services, including rice
inspections, have been approved by the
Office of Management and Budget under
control number 0580-0013.

Background

OnJanuary 11, 1996, FGIS proposed
in the Federal Register (61 FR 1013) to
increase fees charged for Federal Rice
Inspection Services. The rice inspection
fees were last amended on January 1,
1995 (56 FR 15483). They presently
appear in §868.91 in Tables 1 and 2 of
the regulations (7 CFR 868.91 (Tables 1
and 2)). Since publication of the
proposed rule, FY 96 cost and revenue
information has become available and
has been included in the discussion
herein.

FGIS continually monitors its cost,
revenue, and operating reserve levels to
ensure that there are sufficient resources
for operations. During FYs 1993, 1994,
and 1995, respectively, FGIS
implemented cost-saving measures in an
effort to provide more cost effective
services. However, while the quantity of
rice inspections may fluctuate, certain
FGIS costs remain constant.
Consequently, revenues ($3,758,893;
$3,500,597; $3,982,744) did not cover
operating costs ($3,847,762; $4,022,194;
and $4,274,733) for FYs 1993, 1994, and
1995, respectively. This reflects a
reduction in operating reserves for all
three fiscal years.

At the time of the publication of the
proposed rule, FY 94 offered the most
current 1-year figures available to
compare FGIS’ rice inspection operating
costs with revenue. The figures for this
year were used to project the budgeted
FY 95 rice inspection operating costs
and establish revenue levels necessary
to cover projected operating costs.
During the period of October 1, 1994, to
July 31, 1995, the actual operating cost
was $3,760,305 and revenue was
$3,438,683, resulting in a reduction in
operating reserves of $321,667.

Since the publication of the proposed
rule, FY 95 offers the most current 1-
year figures available to compare FGIS’
rice inspection operating costs with
revenue. The figures for FY 95 used to
project the budgeted FY 96 rice
inspection operating costs and establish
revenue levels necessary to cover those
projected costs confirms the trend
toward reducing operating reserves.
From October 1, 1994, to September 30,
1995, the actual operating cost was
$4,274,733 and revenue was $3,982,744,
resulting in a reduction in operating
reserves of $291,990.

The trend, as reflected in FY 94 to FY
95 data, is expected to continue. This
overall trend necessitates an increase in
fees and an increase to the per-hundred-
weight volume charge for services
performed at export port locations on
lots at rest in order to recover the
projected operating costs and maintain
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a 3-month operating reserve. As of
September 30, 1995, the reserve was at
a level of negative $1,089,741.

In fiscal year 1995, FGIS reduced
costs to the rice program by closing and/
or reducing field offices to suboffices.
Two field offices were reduced to
suboffices and one field office was
closed entirely. The estimated savings
from these measures is $220,000 over
two years. FGIS believes that actions
taken to this point represent an
appropriate balance between running an
efficient operation and providing a high
level of service to our customers.
However, we will continue to seek out
further cost savings that do not
compromise our service. In addition,
numerous talks were held with rice
industry trade groups outlining FGIS’
intention of increasing fees. Industry
realized the need for the increase.

Alternatives Considered

FGIS considered several options to
the final fees. It considered: (1) a
straight 14 percent increase in fees and
(2) reforming the current system of fees
to gather revenue in a manner less
dependent upon seasonal shifts, and (3)
incremental increases of fees. The third
alternative was selected. It was decided
to propose three incremental six percent
fee increases, the first increase to be
implemented May 1, 1996, second on
January 1, 1997, and third on January 1,
1998. This alternative was selected for
several reasons: the negative balance in
retained earnings requires the increases
be implemented in a more timely
manner; the trade is familiar with
incremental increases and incremental

increases allows the rice industry time
to adjust their operations to the
increased fees. We will propose the
second option at a later date when we
have had a chance to evaluate the
operation of a current proposal to
reform the Grain Inspection and
Weighing. That proposal, under the
United States Grain Standards Act will
change the methodology in fee
collection from the current system, an
hourly rate basis, to a combination of
reduced hourly rates, more contract
options, and per metric ton
administrative charge to recover
obligations.

Comment Review

FGIS received no comments during
the 30-day comment period.

Final Action

Section 203 of the AMA (7 U.S.C.
1622) provides for the establishment
and collection of fees that are reasonable
and, as nearly as practicable, cover the
costs of the services rendered. These
fees cover the FGIS administrative and
supervisory costs for the performance of
official services, including personnel
compensation, personnel benefits,
travel, rent, communications, utilities,
contractual services, supplies, and
equipment.

Section 868.91, Tables 1 and 2 (as
currently shown in section 868.91,
Tables 1 and 2 of the regulations), are
revised to provide for the increase in
rice inspection fees. A 3-stage increase
plan to raise hourly rates and unit fees
by approximately 6 percent per year for
calendar years 1996, 1997, and 1998 is

implemented. These incremental
increases will lessen the impact of the
amount of increase required to replenish
retained earnings to appropriate levels.

FGIS will review its costs, revenue,
and operating reserve levels to ensure
that the fee increases scheduled for
calendar years 1997 and 1998 are
required at the levels specified. FGIS, as
the fee increases are implemented, will
review the level of the operational
reserve and if available funds exceed
what is needed to maintain a reasonable
reserve, we will consider proposing a
reduction in fees. In the event that a
change in the fees appears necessary,
FGIS will engage in rulemaking before
making any changes.

List of Subjects in 7 CFR Part 868

Administrative practice and
procedure, Agricultural commodities.

For reasons set out in the preamble,
7 CFR Part 868 is amended as follows:

PART 868—GENERAL REGULATIONS
AND STANDARDS FOR CERTAIN
AGRICULTURAL COMMODITIES

1. The authority citation for Part 868
continues to read as follows:

Authority: Secs. 202-208, 60 Stat. 1087, as
amended (7 U.S.C. 1621 et. seq.)

2. Section 868.91 is revised to read as
follows:

§868.91 Fees for Certain Federal Rice
Inspection Services.

The fees shown in Tables 1 and 2

apply to Federal Rice Inspection
Services.

TABLE 1.—HOURLY RATES/UNIT RATE PER CWT

[Fees for Federal Rice Inspection Services]

Reqular Work- | Nonregular
Service 1 daef/] L(Jl\sllond(z::\y— Workday
Saturday) (Sunday-
Holiday)
Effective August 2, 1996
Contract (per hour per ServiCe repreSENTALIVE) ..........cccviiiiiirieiieiiii ittt ettt esne e $35.80 ..oovcvinen. $49.80
Noncontract (per hour per Service representative) .... 60.50
EXPOIT POIt SEIVICES 2 ...iiiieiieiiiie ettt ettt ettt e ekt e e et e e e s ittt e ookt e e 2o ke et e e a ke e e e abe e e e anee e e ambeeeeanbeeeanbeeesanbeae e .042/CWT
Effective January 1, 1997
Contract (per hour per ServiCe repPreSENTALIVE) ..........ccueiieiiuieiieiiie et ertee et ettt ettt e e e st e sbeeebeenaeesneens 3790 i 52.80
Noncontract (per hour per ServiCe rePreSENLALIVE) ........c.coiiiiriieriieiie ittt st ettt e e sneesiee e 46.10 ..ccoeeeenne 64.10
EXPOIt POIT SEIVICES 2 ...ttt h et h et ettt e b e e e a bt e sbe e e bt e e bb e e ab e e nbn e e bt e nan e e beeaane .045/CWT ......... .045/CWT
Effective January 1, 1998
Contract (per hour per ServiCe rePreSENLALIVE) .........coiieiiiiiiie ittt e et stb e e e st e e e ebb e e e sanreeeseneeas 40.20 ..oeeeieene 56.00
Noncontract (per hour per Service representative) .... 48.90 ...cooevieene 67.90
EXPOIT POIT SEIVICES 2 ...ttt ettt b et a ettt h e e bt e she e et eea bt e ke e e ab e e ehb e e ab e e bb e e bt e abbeebeesnbeenbeeanne .048/CWT ......... .048/CWT

10riginal and appeal inspection services include: Sampling, grading, weighing, and other services requested by the applicant when performed

at the applicant’s facility.

2 Services performed at export port locations on lots at rest.
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TABLE 2.—UNIT RATES

Brown rice
Service13 Rough rice | for process- | Milled rice
ing
Effective August 2, 1996
Inspection for quality (per lot, sublot, or sample INSPECLION .........cccuviiiiiiiieiieiiee e $29.20 $25.30 $18.00
Factor analysis for any single factor (per factor):
(@) Milling yield (Per SAMPIE) .....cc.ei i 22.70 22.70 | cooveeiieeeeieenn
(b) All other factors (per factor) .... 10.80 10.80 10.80
Total 0Ol and free fatty ACIH ......cccuiieiiiie et e e s bee e e s sbeeesnsbeeesnsneeessnnneess | eesseeeessneeennnes 35.40 35.40
Interpretive line samples:2 e | e | e
(8) MiIlliNG dEGIEE (PEI SEBL) .eiiieiiiiiiiii ettt et ettt e st e bt e s e e snnesneenine | eeesseessneeseesnne | eesireennenineenes 75.80
(b) Parboiled light (Per SAMPIE) ......cooeiiiiiee et e e s sreessssbeee s | eeessineeesnneeeses | tesnreeessieneesnnns 19.00
Extra copies of certificates (per copy) 3.00 3.00 3.00
Effective January 1, 1997
Inspection for quality (per lot, sublot, or sample INSPECLION) ........ccceviiiiiiiiiiieiie e 31.00 26.80 19.10
Factor analysis for any single factor (per factor):
(a) Milling yield (per sample) .........ccceviiiiiiiieieeesee e | 24100 2410 | s,
(b) All other factors (per factor) .... 11.40
Total 0l and free fatty ACI .........cuiiiiiiiei e 37.50
Interpretive line samples:2 e | e | e
(8) MiIlliNGg dEGree (PEI SEL) ..eiiiiiiiiiiti ettt ettt et e nane e 80.30
(b) Parboiled light (per sample) .... 20.10
Extra copies of certificates (per copy) 3.00
Effective January 1, 1998
Inspection for quality (per lot, sublot, or sample INSPECLION) ........cccuviiiiiiiiniieiiie e 32.90 28.40 20.20
Factor analysis for any single factor (per factor):
(@) Milling yield (Per SAMPIE) .....cc.ei i 25.50 2550 | cooieriiiieieee
(b) All other factors per factor): 12.10 12.10 12.10
Total 0l and free fatty ACI .......cccviiiiiiieiii e nee e | eeesre e 39.80 39.80
Interpretive line samples: 2
(8) MiIlliNG dEGIEE (PEI SEL) .eeiiiiiiiiiiiieiti ettt ettt ettt ettt e bt e sineesneesneenine | eeesseensneeseesnne | teesineennenineenas 85.10
(b) Parboiled light (Per SAMPIE) ......cocuiiiiiie ettt e e s sbeeessneee s | eeeesineeesnneeeses | tesnreeessirneesnnns 21.30
Extra copies of certificates (PEr COPY) .oviiiiiiiiiiiiiiie ittt 3.00 3.00 3.00

1Fees apply to determinations (original or appeals) for kind, class, grade, factor analysis, equal to type, milling yield, or any other quality des-
ignation as defined in the U.S. Standards for Rice or applicable instructions, whether performed singly or in combination at other than at the ap-

plicant’s facility.

2|nterpretive line samples may be purchased from the U.S. Department of Agriculture, Grain Inspection, Packers and Stockyards Administra-
tion; Technical Services Division; Board of Appeals and Review; FGIS Technical Center, 10383 North Executive Hills Boulevard, Kansas City,
MO 64153-1394. Interpretive line samples also are available for examination at selected FGIS field offices. A list of field offices may be obtained
from the Deputy Director, Field Management Division, USDA, GIPSA, FGIS, P.O. Box 96454, Washington, DC 20090-6454. The interpretive line
samples illustrate the lower limit for milling degrees only and the color limit for the factor “Parboiled Light” rice.

3Fees for other services not referenced in Table 2 will be based on the noncontract hourly rate listed in Section 868.90, Table 1.

Dated: June 27, 1996.
Michael V. Dunn,

Assistant Secretary, Marketing and
Regulatory Programs.

[FR Doc. 96-16993 Filed 7-2-96; 8:45 am]
BILLING CODE 3410-EN-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 25

[Docket No. NM-127; Special Conditions
No. 25-ANM-117]

Special Conditions: Cessna Model 500,
550, and S550 Airplanes; High-
Intensity Radiated Fields

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Cessna Model 500, 550,

and S550 airplanes. These airplanes, as
modified by Columbia Avionics, Inc.,
utilize new avionics/electronic systems,
such as an electronic flight information
system (EFIS), which perform critical
functions. The applicable regulations do
not contain adequate or appropriate
safety standards for the protection of
these systems from the effects of high-
intensity radiated fields (HIRF). These
special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: The effective date of these
special conditions is June 20, 1996.
Comments must be received on or
before August 2, 1996.

ADDRESSES: Comments on these special
conditions may be mailed in duplicate
to: Federal Aviation Administration,
Office of the Assistant Chief Counsel,
Attn: Rules Docket (ANM-7), Docket
No. NM-127, 1601 Lind Avenue SW.,

Renton, Washington, 98055-4056; or
delivered in duplicate to the Office of
the Assistant Chief Counsel at the above
address. Comments must be marked:
Docket No. NM-127. Comments may be
inspected in the Rules Docket
weekdays, except Federal holidays,
between 7:30 a.m. and 4:00 p.m.

FOR FURTHER INFORMATION CONTACT:
Mark Quam, FAA, Standardization
Branch, ANM-113, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue SW.,
Renton, Washington, 98055-4056;
telephone (206) 227-2145; facsimile
(206) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA has determined that good
cause exists for making these special
conditions effective upon issuance;
however, interested persons are invited
to submit such written data, views, or
arguments as they may desire.
Communications should identify the
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regulatory docket and special condition
number and be submitted in duplicate
to the address specified above. All
communications received on or before
the closing date for comments will be
considered by the Administrator. These
special conditions may be changed in
light of the comments received. All
comments submitted will be available in
the Rules Docket for examination by
interested persons, both before and after
the closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Persons wishing the FAA to
acknowledge receipt of their comments
submitted in response to this request
must submit with those comments a
self-addressed, stamped postcard on
which the following statement is made:
“Comments to Docket No. NM-127.”
The postcard will be date stamped and
returned to the commenter.

Background

On April 8, 1996, Columbia Avionics,
11200 Airport Road, Columbia, MO
65201, applied for a Supplemental Type
Certificate (STC) to modify Cessna 500,
550, and S550 airplanes to incorporate
the installation of an electronic flight
instrument system (EFIS). The airplanes
are pressurized, executive transport
airplanes powered by two fuselage-
mounted turbofan engines.

Supplemental Type Certification Basis

Under the provisions of §21.101 of 14
CFR part 21, Columbia Avionics must
show that the modified Cessna 500, 550,
and S550 airplanes continue to meet the
applicable provisions of the regulations
incorporated by reference in Type
Certificate A22CE, or the applicable
regulations in effect on the date of
application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the “original type
certification basis.” The regulations
incorporated by reference in TC A22CE
include the following for the Cessna
500, 550 and S550 series: 14 CFR part
25, dated February 1, 1965, as amended
by Amendments 25-1 through 25-17,
and 8§825.934 and 25.1091(d)(2), as
amended through Amendment 25-23. In
addition, under § 21.101(b)(1), the
following regulations apply to the EFIS
installation: 88§ 25.1303, 25.1305, and
25.1322, as amended by Amendment
25-38; §§25.1309, 25.1321 (a), (b), (d),
and (e), 25.1331, 25.1333, and 25.1335,
as amended by Amendment 25-41; and
§25.1316, as amended by Amendment
25-80. These special conditions form an
additional part of the type certification
basis.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 25, as amended) do not
contain adequate or appropriate safety
standards for the Cessna Model 500,
550, and S550 series airplanes because
of a novel or unusual design feature,
special conditions are prescribed under
the provisions of §21.16 to establish a
level of safety equivalent to that
established in the regulations.

Special conditions, as appropriate, are
issued in accordance with 14 CFR
§11.49 after public notice, as required
by §811.28 and 11.29(b), and become
part of the type certification basis in
accordance with §21.101(b)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model included on the
same type certificate to incorporate the
same novel or unusual design feature,
the special conditions would also apply
to the other model under the provisions
of §21.101(a)(1).

Novel or Unusual Design Features

The Cessna Model 500, 550, and S550
airplanes incorporate new avionics/
electronic systems, such as the
electronic flight instrument system
(EFIS), that perform critical functions.
These systems may be vulnerable to
high-intensity radiated fields (HIRF)
external to the airplane.

Discussion

There is no specific regulation that
addresses protection requirements for
electrical and electronic systems from
HIRF. Increased power levels from
ground-based radio transmitters and the
growing use of sensitive electrical and
electronic systems to command and
control airplanes have made it necessary
to provide adequate protection.

To ensure that a level of safety is
achieved equivalent to that intended by
the regulations incorporated by
reference, a special condition is needed
for the Cessna Model 500, 550, and
S550, as modified by Columbia
Avionics, which requires that new
electrical and electronic systems, such
as the EFIS, that perform critical
functions be designed and installed to
preclude component damage and
interruption of function due to both the
direct and indirect effects of HIRF.

High-Intensity Radiated Fields (HIRF)

With the trend toward increased
power levels from ground-based
transmitters, plus the advent of space
and satellite communications, coupled
with electronic command and control of
the airplane, the immunity of critical

digital avionics systems, such as the
EFIS, to HIRF must be established.

It is not possible to precisely define
the HIRF to which the airplane will be
exposed in service. There is also
uncertainty concerning the effectiveness
of airframe shielding for HIRF.
Furthermore, coupling of
electromagnetic energy to cockpit-
installed equipment through the cockpit
window apertures is undefined. Based
on surveys and analysis of existing HIRF
emitters, an adequate level of protection
exists when compliance with the HIRF
protection special condition is shown
with either paragraphs 1 OR 2 below:

1. A minimum threat of 100 volts per
meter peak electric field strength from
10 KHz to 18 GHz.

a. The threat must be applied to the
system elements and their associated
wiring harnesses without the benefit of
airframe shielding.

b. Demonstration of this level of
protection is established through system
tests and analysis.

2. A threat external to the airframe of
the following field strengths for the
frequency ranges indicated.

Peak | Average
Frequency (VIM) (V/Mg)]

10 KHz-100 KHz ............ 50 50
100 KHz-500 KHz .......... 60 60
500 KHz—2 MHz .............. 70 70
2 MHz-30 MHz ....... 200 200
30 MHz-100 MHz 30 30
100 MHz-200 MHz ......... 150 33
200 MHz-400 MHz ......... 70 70
400 MHz-700 MHz ......... 4,020 935
700 MHz-1 GHz ............. 1,700 170
1 GHz-2 GHz ................. 5,000 990
2 GHz-4 GHz ................. 6,680 840
4 GHz-6 GHz ...... 6,850 310
6 GHz-8 GHz ...... 3,600 670
8 GHz-12 GHz 3,500 1,270
12 GHz-18 GHz 3,500 360
18 GHz—40 GHz ............. 2,100 750

As discussed above, these special
conditions are applicable to the Cessna
Model 500, 550, and S550 airplanes, as
modified by Columbia Avionics, Inc.
Should Columbia Avionics apply at a
later date for a supplemental type
certificate to modify any other model
included on Type Certificate No. A22CE
to incorporate the same novel or
unusual design feature, this special
condition would apply to that model as
well, under the provisions of
§21.101(a)(1).

Conclusion

This action affects only certain design
features on the Cessna Model 500, 550,
and S550 airplanes. It is not a rule of
general applicability and affects only
the applicant who applied to the FAA
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for approval of these features on the
airplane.

The substance of the special
conditions for this airplane has been
subject to the notice and comment
procedure in several prior instances and
has been derived without substantive
change from those previously issued. It
is unlikely that prior public comment
would result in a significant change
from the substance contained herein.
For this reason, and because a delay
would significantly affect the
certification of the airplane, which is
imminent, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable, and
good cause exists for adopting these
special conditions immediately.
Therefore, these special conditions are
being made effective upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for this special
condition is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Cessna Model 500,
550, and S550 airplanes, as modified by
Columbia Avionics, Inc.

1. Protection from Unwanted Effects
of High-Intensity Radiated Fields
(HIRF). Each electrical and electronic
system that performs critical functions
must be designed and installed to
ensure that the operation and
operational capability of these systems
to perform critical functions are not
adversely affected when the airplane is
exposed to high-intensity radiated
fields.

2. For the purpose of this special
condition, the following definition
applies: Critical Functions. Functions
whose failure would contribute to or
cause a failure condition that would
prevent the continued safe flight and
landing of the airplane.

Issued in Renton, Washington, in June 20,
1996.

Gary L. Killion,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service,
ANM-100.

[FR Doc. 96-16959 Filed 7—2—-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 95-NM-253-AD; Amendment
39-9675; AD 96-13-07]

RIN 2120-AA64
Airworthiness Directives; Fokker

Model F27 Mark 100, 200, 300, 400, 500,
600, and 700 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to all Fokker Model F27
Mark 100, 200, 300, 400, 500, 600, and
700 series airplanes, that currently
requires supplemental structural
inspections to detect fatigue cracks, and
repair or replacement, as necessary, to
ensure the continued airworthiness of
these airplanes. This amendment adds
and revises certain significant structural
items for which inspection and repair or
replacement is necessary. This
amendment is prompted by a structural
re-evaluation conducted by the
manufacturer, which identified
additional structural elements where
fatigue damage is likely to occur. The
actions specified by this AD are
intended to prevent reduced structural
integrity of these airplanes.

DATES: Effective August 6, 1996.

The incorporation by reference of
Fokker SIP Product Support Document
27438, Part 1, including revisions up
through August 1, 1995, as listed in the
regulations is approved by the Director
of the Federal Register as of August 6,
1996.

The incorporation by reference of
Fokker SIP Document 27438, Part 1,
including revisions up through
November 1, 1991, as listed in the
regulations, was approved previously by
the Director of the Federal Register as of
October 21, 1992 (57 FR 42693).
ADDRESSES: The service information
referenced in this AD may be obtained
from Fokker Aircraft USA, Inc., 1199
North Fairfax Street, Alexandria,
Virginia 22314. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,

Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Ruth E. Harder, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(206) 227-1721; fax (206) 227-1149.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 92-19-07,
amendment 39-8365 (57 FR 42693,
September 16, 1992), which is
applicable to all Fokker Model F27
Mark 100, 200, 300, 400, 500, 600, and
700 series airplanes, was published in
the Federal Register on April 10, 1996
(61 FR 15906). The action proposed to
supersede AD 92-19-07 to continue to
require a program of supplemental
structural inspections (SIP) to detect
fatigue cracks, and repair or
replacement, as necessary. The action
also proposed to add and revise certain
significant structural items (SSI) for
which inspection and repair or
replacement is necessary.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

Support for the Proposal

The commenter supports the
proposed rule.

Conclusion

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with as proposed.

Cost Impact

There are approximately 34 Fokker
Model F27 Mark 100, 200, 300, 400,
500, 600, and 700 series airplanes of
U.S. registry that will be affected by this
AD

The actions that are currently
required by AD 92—-19-07 take
approximately 295 work hours per
airplane per year to accomplish, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
on U.S. operators relative to the
requirements of the previously-issued
AD that are retained in this new AD
action is estimated to be $601,800, or
$17,700 per airplane, annually.

The new actions that are required by
this new AD action will take
approximately 179 additional work
hours per airplane per year to
accomplish, at an average labor rate of
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$60 per work hour. These actions
include the implementation of the
inspections, repairs, or replacements
specified in the revisions to the SIP
Document into an operator’s
maintenance program; as well as
removal, inspection, and installation of
structure. Based on these figures, the
cost impact on U.S. operators relative to
the new requirements of this AD is
estimated to be $365,160, or $10,740 per
airplane, the first year and annually
thereafter.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“*significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-8365 (57 FR
42693, September 16, 1992), and by
adding a new airworthiness directive
(AD), amendment 39-9675, to read as
follows:

96-13-07 Fokker: Amendment 39-9675.
Docket 95-NM—-253—-AD. Supersedes AD
92-19-07, Amendment 39-8365.

Applicability: All Model F27 Mark 100,
200, 300, 400, 500, 600, and 700 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent reduced structural integrity of
these airplanes, accomplish the following:

Note 2: Information collection
requirements contained in this regulation
have been approved by the Office of
Management and Budget (OMB) under the
provisions of the Paperwork Reduction Act of
1980 (44 U.S.C. 3501 et seq.) and have been
assigned OMB Control Number 2120-0056.

(a) Within 6 months after October 21, 1992
(the effective date of AD 92-19-07,
amendment 39-8365), incorporate into the
FAA-approved maintenance program the
inspections, inspection intervals, repairs, or
replacements defined in Fokker Structural
Integrity Program (SIP) Document 27438, Part
1, including revisions up through November
1, 1991; and inspect, repair, and replace, as
applicable. The non-destructive inspection
techniques referenced in the SIP Document
provide acceptable methods for
accomplishing the inspections required by
this AD. If any cracking is detected,
inspection results must be reported to Fokker
in accordance with the instructions of the SIP
Document.

(b) Within 6 months after the effective date
of this AD, incorporate into the FAA-
approved maintenance program the
inspections, inspection intervals, repairs, or
replacements defined in Fokker SIP Product
Support Document 27438, Part 1, including
revisions up through August 1, 1995; and
inspect, repair, and replace, as applicable.
The non-destructive inspection techniques
referenced in the SIP Document provide
acceptable methods for accomplishing the
inspections required by this AD. If any
cracking is detected, inspection results must
be reported to Fokker in accordance with the
instructions of the SIP Document.

(c) Cracked structure detected during the
inspections required by paragraph (a) or (b)
of this AD must be repaired or replaced, prior
to further flight, in accordance with the
instructions in Fokker SIP Document 27438,
Part 1, including revisions up through
November 1, 1991; or Fokker SIP Product
Support Document 27438, Part 1, including
revisions up through August 1, 1995;
respectively; or in accordance with other data
meeting the certification basis of the airplane
which is approved by the FAA or by the
Rijksluchtvaartdienst (RLD).

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(f) Certain of the actions shall be done in
accordance with Fokker SIP Document
27438, Part 1, including revisions up through
November 1, 1991. The incorporation by
reference of that document was approved
previously by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51 as of October 21, 1992 (57
FR 42693). Certain other actions shall be
done in accordance with Fokker SIP Product
Support Document 27438, Part 1, including
revisions up through August 1, 1995. The
incorporation by reference of this document
was approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies of either document
may be obtained from Fokker Aircraft USA,
Inc., 1199 North Fairfax Street, Alexandria,
Virginia 22314. Copies may be inspected at
the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(9) This amendment becomes effective on
August 6, 1996.

Issued in Renton, Washington, on June 13,
1996.

James V. Devany,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-15600 Filed 7-2—-96; 8:45 am]
BILLING CODE 4910-13-U
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14 CFR Part 71

[Airspace Docket No. 95-AWP-38]
Establishment of Class D and E
Airspace Areas; Saipan Island, CQ

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule establishes Class D
and Class E airspace areas at the Saipan
International Airport, Saipan Island, CQ
(Northern Mariana Islands). Due to the
commissioning of an air traffic control
tower (ATCT) at the airport, Class D
airspace is necessary to require pilots to
establish two-way radio communication
prior to entering the airspace. This
action establishes a Class E airspace area
at Saipan Island, CQ, to provide
adequate controlled airspace for aircraft
executing instrument approach
operations at Saipan International
Airport.

EFFECTIVE DATE: 0901 UTC, October 10,
1996.

FOR FURTHER INFORMATION CONTACT:
Patricia P. Crawford, Airspace and Rules
Division, ATA-400, Office of Air Traffic
Airspace Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:

History

On December 22, 1995, the FAA
proposed to amend Title 14 of the Code
of Federal Regulations part 71 (14 CFR
part 71) to establish Class D and E
airspace areas at Saipan Island, CQ (60
FR 66529). Interested parties were
invited to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Except for editorial
changes, this amendment is the same as
that proposed in the notice. Class D and
E airspace designations are published in
paragraphs 5000 and 6004, respectively,
of FAA Order 7400.9C dated August 17,
1995, and effective September 16, 1995,
which is incorporated by reference in 14
CFR 71.1. The Class D and E airspace
designations listed in this document
will be published subsequently in this
Order.

The Rule

This amendment to 14 CFR part 71
establishes Class D and E airspace areas
at Saipan Island, CQ. Due to the
commissioning of an ATCT at the
airport, Class D airspace is necessary to
require pilots to establish two-way radio
communication prior to entering the

airspace. The FAA is establishing a
Class E airspace area to provide
adequate controlled airspace for aircraft
executing instrument approach
operations at Saipan International
Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Because these amendments involve,
in part, the designation of navigable
airspace outside the United States, the
Administrator has consulted with the
Secretary of State and the Secretary of
Defense in accordance with the
provisions of Executive Order 10854.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 5000 Class D Airspace

* * * * *

AWP CQ D Saipan Island, CQ [New]

Saipan International Airport, CQ

(Lat. 15°07'08"N, long. 145°43'46"'E)
Saipan RBN

(Lat. 15°06'41"N, long. 145°42'37"'E)

That airspace extending upward from the
surface to and including 2,500 feet MSL

within a 4.3-mile radius of Saipan
International Airport. This Class D airspace
area is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory, Pacific Chart
Supplement.

* * * * *

Paragraph 6004 Class E airspace areas
designated as an extension to a Class D
surface area.

* * * * *

AWP CQ E4 Saipan Island, CQ [New]

Saipan International Airport, CQ

(Lat. 15°07'08"N, long. 145°43'46""E)
Saipan RBN

(Lat. 15°06'41"N, long. 145°42'37"E)

That airspace extending upward from the
surface within a 4.3-mile radius of Saipan
International Airport and within 2.6 miles
each side of the Saipan RBN 264° bearing,
extending from the 4.3-mile radius to 7.4
miles west of the Saipan RBN and within 1.8
miles each side of the Saipan RBN 248°
radial, extending from the 4.3-mile radius to
7.4 miles west of the Saipan RBN and within
1.8 miles each side of the Saipan RBN 068°
radial, extending from the 4.3-mile radius to
6.5 miles east of the Saipan International
Airport. This Class E airspace area is effective
during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory, Pacific Chart
Supplement.

* * * * *

Issued in Washington, DC, on June 25,
1996.

Nancy B. Kalinowski,

Acting Program Director for Air Traffic
Airspace Management.

[FR Doc. 96-17037 Filed 7-2—-96; 8:45 am]
BILLING CODE 4910-13-P

14 CFR Part 71

[Airspace Docket No. 94-ASW-10]

Alteration of Jet Route J—66

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule alters Jet Route J-66
from the Dallas-Fort Worth, TX, Very
High Frequency Omnidirectional Range/
Tactical Air Navigation (VORTAC), via
the Bonham, TX, VORTAC, to the Little
Rock, AR, VORTAC. Altering J-66
enhances the flow of air traffic,
simplifies routings in the northeast
vicinity of the Dallas-Fort Worth
metroplex area, and reduces controller
and pilot workload.

EFFECTIVE DATE: 0901 UTC, October 10,
1996.
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FOR FURTHER INFORMATION CONTACT: Bil
Nelson, Airspace and Rules Division,
ATA-400, Office of Air Traffic Airspace
Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:
History

On March 28, 1995, the FAA
proposed to amend Title 14 of the Code
of Federal Regulations part 71 (14 CFR
part 71) to alter J-66 from the Dallas-
Fort Worth, TX, VORTAC, to the Little
Rock, AR, VORTAC (60 FR 15887).
Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Except for editorial
changes, this amendment is the same as
that proposed in the notice. Jet Routes
are published in paragraph 2004 of FAA
Order 7400.9C dated August 17, 1995,
and effective September 16, 1995, which
is incorporated by reference in 14 CFR
71.1. The jet route listed in this
document will be published
subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
alters J-66 from the Dallas-Fort Worth,
TX, VORTAC, to the Little Rock, AR,
VORTAC. This rule will alter that
portion of J-66 within the state of Texas
from the Dallas-Fort Worth VORTAC,
via the Bonham VORTAC, to the Little
Rock VORTAC. Additionally, the Glove
intersection will be established at the
Texarkana 279°T(286°M) and the
Bonham 056°T(064°M) radials to assist
navigation along J-66. Altering J-66
enhances the flow of air traffic,
simplifies routings in the northeast
vicinity of the Dallas-Fort Worth
metroplex area, and reduces controller
and pilot workload.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a

substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 2004—Jet Routes

* * * * *

J-66 [Revised]

From Newman, TX; Abilene, TX; Dallas-
Forth Worth, TX; Bonham, TX; Little Rock,
AR; Memphis, TN; to Rome, GA.

* * * * *

Issued in Washington, DC, on June 25,
1996.

Nancy B. Kalinowski,

Acting Program Director for Air Traffic
Airspace Management.

[FR Doc. 96-17036 Filed 7—-2—-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 71
[Airspace Docket No. 93-ASW-3]

Establishment of Jet Route J-181

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes Jet Route
181 (J-181) between the Dallas-Fort
Worth, TX, metroplex area and the
Chicago O’Hare, IL, terminal area. This
route provides improved en route and
arrival traffic flow into the Chicago
O’Hare area. This action enhances the
movement of traffic, minimizes air
traffic delays, and reduces the controller
workload.

EFFECTIVE DATE: 0901 UTC, October 10,
1996.

FOR FURTHER INFORMATION CONTACT: Bil
Nelson, Airspace and Rules Division,

ATA-400, Office of Air Traffic Airspace
Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:
History

On November 9, 1993, the FAA
proposed to amend Title 14 of the Code
of Federal Regulations part 71 (14 CFR
part 71) to establish J-181 located in the
vicinity of Dallas-Fort Worth, TX (58 FR
59422). Interested parties were invited
to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Except for editorial
changes, this amendment is the same as
that proposed in the notice. Jet routes
are published in paragraph 2004 of FAA
Order 7400.9C dated August 17, 1995,
and effective September 16, 1995, which
is incorporated by reference in 14 CFR
71.1. The jet route listed in this
document will be published
subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
establishes J-181 between the Dallas-
Fort Worth, TX, metroplex area and the
Chicago O’Hare, IL, terminal area. This
route provides improved en route and
arrival traffic flow into the Chicago area.
This action enhances the movement of
traffic, minimizes air traffic delays, and
reduces the controller workload.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71
Airspace, Incorporation by reference,

Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:
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PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 2004 Jet Routes

* * * * *

J-181 [New]

From Dallas-Fort Worth, TX; Okmulgee, OK;
Neosho, MO; INT Neosho 049° and
Bradford, IL, 219° radials; to Bradford.

* * * * *

Issued in Washington, DC, on June 26,
1996.

Nancy B. Kalinowski,

Acting Program Director for Air Traffic
Airspace Management.

[FR Doc. 96-17039 Filed 7-2-96; 8:45 am]
BILLING CODE 4910-13-P

14 CFR Part 71
[Airspace Docket No. 93—ASW-4]

Alteration of VOR Federal Airways; TX

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule alters twelve
Federal airways located in the vicinity
of Dallas, TX. This action, which
supports the Dallas/Fort Worth
Metroplex Plan, is necessary due to the
decommissioning of four Very High
Frequency Omnidirectional Range/
Tactical Air Navigation (VORTAC)
facilities and the commissioning of four
new VORTAC's. In addition, this action
enhances the flow of air traffic,
simplifies routings, increases safety and
reduces pilot/controller workload.
EFFECTIVE DATE: 0901 UTC, October 10,
1996.

FOR FURTHER INFORMATION CONTACT: Bil
Nelson, Airspace and Rules Division,
ATA-400, Office of Air Traffic Airspace
Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:
History

On June 27, 1995, the FAA proposed
to amend Title 14 of the Code of Federal

Regulations part 71 (14 CFR part 71) to
alter twelve Federal airways located in

the vicinity of Dallas, TX (60 FR 33159).

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Except for editorial
changes, this amendment is the same as
that proposed in the notice. Domestic
VOR Federal airways are published in
paragraph 6010(a) of FAA Order
7400.9C dated August 17, 1995, and
effective September 16, 1995, which is
incorporated by reference in 14 CFR
71.1. The airways listed in this
document will be published
subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
alters twelve Federal airways located in
the vicinity of Dallas, TX. The
alterations to the airways surrounding
the Dallas/Fort Worth (DFW)
International Airport, which are
essential to support the Dallas/Fort
Worth Metroplex Plan, are necessary
because of the decommissioning of the
existing Bridgeport, Blue Ridge, Scurry
and Action VORTAC’s and the
commissioning of the Bowie, Bonham,
Cedar Creek and Glen Rose VORTAC's.
This action enhances the flow of the air
traffic, simplifies routings, increases
safety, and reduces pilot/controller
workload.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).
Adoption of the Amendment

In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 6010(a) Domestic VOR Federal
Airways
* * * * *

[Amended]

V-15 [Revised]

From Hobby, TX, via Navasota, TX; College
Station, TX; Waco, TX; Cedar Creek, TX;
Bonham, TX; Ardmore, OK; Okmulgee,
OK, to Neosho, MO. From Sioux City, IA;
INT Sioux City 340° and Sioux Falls, SD,
169° radials; Sioux Falls; Huron, SD;
Aberdeen, SD; Bismarck, ND; to Minot,
ND.

V-16 [Revised]

From Los Angeles, CA; Paradise, CA; Palm
Springs, CA; Blythe, CA; Buckeye, AZ;
Phoenix, AZ; INT Phoenix 155° and
Stanfield, AZ, 105° radials; Tucson, AZ,;
Cochise, AZ; Columbus, NM; El Paso,
TX; Salt Flat, TX; Wink, TX; Wink 066°
and Big Spring, TX, 260° radials; Big
Spring; Abilene, TX; Millsap, TX; Glen
Rose, TX; Cedar Creek, TX; Quitman, TX;
Texarkana, AR; Pine Bluff, AR; Holly
Springs, MS; Jacks Creek, TN;
Shelbyville, TN; Hinch Mountain, TN;
Volunteer, TN; Holston Mountain, TN;
Pulaski, VA; Roanoke, VA; Lynchburg,
VA, Flat Rock, VA; Richmond, VA; INT
Richmond 039° and Patuxent, MD, 228°
radials; Patuxent; Smyrna, DE; Cedar
Lake, NJ; Coyle, NJ; INT Coyle 036° and
Kennedy, NY, 209° radials; Kennedy;
Deer Park, NY; Calverton, NY; Norwich,
CT; Boston, MA. The airspace within
Mexico and the airspace below 2,000 feet
MSL outside the United States is
excluded. The airspace within Restricted
Areas R-5002A, R—5002C, and R-5002D
is excluded during their times of use.
The airspace within Restricted Areas R—
4005 and R—4006 is excluded.

V-17 [Revised]

From Brownsville, TX, via Harlingen, TX;
McAllen, TX; 29 miles 12 AGL, 34 miles
25 MSL, 37 miles 12 AGL; Laredo, TX;
Cotulla, TX; INT Cotulla 046° and San
Antonio, TX, 198° radials; San Antonio;
INT San Antonio 042° and Austin, TX,
229° radials; Austin; Waco, TX; Glen
Rose, TX; Milsap, TX; Bowie, TX;
Duncan, OK; Will Rogers, OK; Gage, OK;
Garden City, KS; to Goodland, KS.
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V-18 [Revised]

From Guthrie, TX, via INT Guthrie 156° and
Millsap, TX, 274° radials; Millsap; Glen
Rose, TX; Cedar Creek, TX; Quitman, TX;
Belcher, LA; Monroe, LA; Jackson, MS;
Meridian, MS; Tuscaloosa, AL; Vulcan,
AL,; Talladega, AL; Atlanta, GA; Colliers,
SC; Charleston, SC.

* * * * *

V-54 [Revised]

From Waco, TX; Cedar Creek, TX; Quitman,
TX; Texarkana, AR; INT Texarkana 052°
and Little Rock, AR, 235° radials; Little
Rock; Holly Springs, MS; Muscle Shoals,
AL; Rocket, AL; Choo Choo, GA, Harris,
GA; Spartanburg, SC; Charlotte, NC;
Sandhills, NC; INT Sandhills 146° and
Fayetteville, NC, 267° radials;
Fayetteville; to Kinston, NC.

* * * * *

V-62 [Revised]

From Gallup, NM; INT Gallup 089° and Santa

Fe, NM, 268° radials; Santa Fe; Anton
Chico, NM; Texico, NM; Lubbock, TX;
Abilene, TX; INT Abilene 109° and Glen
Rose, TX, 273° radials; Glen Rose.

V-63 [Revised]

From Bonham, TX, via McAlester, OK;
Razorback, AR; Springfield, MO;
Hallsville, MO; Quincy, IL; Burlington,
IA; Moline, IL; Davenport, IA; Rockford,
IL; Janesville, WI; Badger, WI; Oshkosh,
WI; Stevens Point, WI; Wausau, W],
Rhinelander, WI, to Houghton, MI. The
airspace at and above 10,000 feet MSL
from Quincy to 32 miles north, is
excluded during the time that the Allen
MOA is activated by NOTAM.

* * * * *

V-66 [Revised]

From Mission Bay, CA, Imperial, CA; 13
miles, 24 miles, 25 MSL, Bard, AZ; 12
miles 35 MSL INT Bard 089° and Gila
Bend, AZ, 261° radials; 46 miles, 35
MSL, Gila Bend; Tucson, AZ, 7 miles
wide (3 miles south and 4 miles north of
centerline); Douglas, AZ; INT Douglas
064° and Columbus, NM, 277° radials;
Columbus; El Paso, TX; 6 miles wide,
INT El Paso 109° and Hudspeth 287°
radials; 6 miles wide, Hudspeth; Pecos,
TX; Midland, TX; INT Midland 083° and
Abilene, TX, 252° radials; Abilene;
Bowie, TX; Bonham, TX; Sulphur
Springs, TX; Texarkana, AR. From
Tuscaloosa, AL, Brookwood, AL;
LaGrange, GA; INT LaGrange 120° and
Columbus, GA, 068° radials; INT
Columbus 068° and Athens, GA, 195°
radials; Athens; Greenwood, SC;
Sandhills, NC; Raleigh-Durham, NC;
Franklin, VA, excluding the airspace
above 13,000 feet MSL from the INT of
Tucson, AZ, 122° and Cochise, AZ, 257°
radials to the INT of Douglas, AZ, 064°
and Columbus, NM, 277° radials.

* * * * *

V-94 [Revised]

From Blythe, CA, INT Blythe 094° and Gila
Bend, AZ, 299° radials; Gila Bend;
Stanfield, AZ; 55 miles, 74 miles, 95
MSL, San Simon, AZ; Deming, NM;
Newman, TX; Salt Flat, TX; Wink, TX;
Midland, TX; Tuscola, TX; Glen Rose,
TX; Cedar Creek, TX: Gregg County, TX;
Elm Grove, LA; Monroe, LA; Greenville,
MS; Holly Springs, MS; Jacks Creek, TN;
Bowling Green, KY. The airspace within
R-5103A is excluded.

* * * * *

V-114 [Revised]

From Amarillo, TX, via Childress, TX;
Wichita Falls, TX; Bonham, TX;
Quitman, TX; Gregg County, TX;
Alexandria, LA; INT Baton Rouge, LA,
307° and Lafayette, LA, 042° radials; 7
miles wide (3 miles north and 4 miles
south of centerline); Baton Rouge; New
Orleans, LA; INT New Orleans 070° and
Gulfport, MS, 247° radials; Gulfport; INT
Gulfport 344° and Eaton, MS, 171°
radials; to Eaton, excluding the portion
within R-3801B and R-3801C.

* * * * *

V-124 [Revised]

From Bonham, TX, via Paris, TX; Hot
Springs, AR; Little Rock, AR; Gilmore,
AR; Jacks Creek, TN; to Graham, TN.

* * * * *

V-161 [Revised]

From Three Rivers, TX, via Center Point, TX;
Llano, TX; INT Llano 026° and Millsap,
TX, 193° radials; Millsap; Bowie, TX;
Ardmore, OK; Okmulgee, OK; Tulsa, OK;
Oswego, KS; Butler, MO; Napoleon, MO;
Lamoni, IA; Des Moines, IA; Mason City,
IA; Rochester, MN; Farmington, MN;
Gopher, MN; Brainerd, MN; Grand
Rapids, MN; International Falls MN; to
Winnipeg, MB, Canada, excluding the
portion within Canada.

* * * * *

Issued in Washington, DC, on June 25,
1996.

Nancy B. Kalinowski,

Acting Program Director for Air Traffic
Airspace Management.

[FR Doc. 96-17038 Filed 7-2-96; 8:45 am]
BILLING CODE 4910-13-P

14 CFR Part 71
[Airspace Docket No. 93-ASW-5]
Alteration of VOR Federal Airways; TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule alters eleven Federal
airways located in the vicinity of Dallas,
TX. This action, which supports the
Dallas/Fort Worth Metroplex Plan, is
necessary due to the decommissioning
of four Very High Frequency

Omnidirectional Range/Tactical Air
Navigation (VORTAC) facilities and the
commissioning of four new VORTAC's.
In addition, this action enhances the
flow of air traffic, simplifies routings,
increases safety and reduces pilot/
controller workload.

EFFECTIVE DATE: 0901 UTC, October 10,
1996.

FOR FURTHER INFORMATION CONTACT: Bil
Nelson, Airspace and Rules Division,
ATA-400, Office of Air Traffic Airspace
Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:

History

On June 27, 1995, the FAA proposed
to amend Title 14 of the Code of Federal
Regulations part 71 (14 CFR part 71) to
alter eleven Federal airways located in
the vicinity of Dallas, TX (60 FR 33158).
Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Except for editorial
changes, this amendment is the same as
that proposed in the notice. Domestic
VOR Federal airways are published in
paragraph 6010(a) of FAA Order
7400.9C dated August 17, 1995, and
effective September 16, 1995, which is
incorporated by reference in 14 CFR
71.1. The airways listed in this
document will be published
subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
alters eleven Federal airways located in
the vicinity of Dallas, TX. The
alterations to the airways surrounding
the Dallas/Fort Worth (DFW)
International Airport, which are
essential to support the Dallas/Fort
Worth Metroplex Plan, are necessary
because of the decommissioning of the
existing Bridgeport, Blue Ridge, Scurry
and Action VORTAC’s and the
commissioning of the Bowie, Bonham,
Cedar Creek and Glen Rose VORTAC's.
This action enhances the flow of the air
traffic, simplifies routings, increases
safety, and reduces pilot/controller
workload.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
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Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 6010(a) Domestic VOR Federal
Airways
* * * * *

V-163 [Revised]

From Matamoros, Mexico; via Brownsville,
TX; 27 miles standard width, 37 miles 7
miles wide (3 miles E and 4 miles W of
centerline); Corpus Christi, TX; Three
Rivers, TX; INT Three Rivers 345° and
San Antonio, TX, 168° radials; San
Antonio; Lampasas, TX; Glen Rose, TX;
Millsap, TX; Bowie, TX; Ardmore, OK; to
Will Rogers, OK. The airspace within
Mexico is excluded.

* * * * *

V-194 [Revised]

From Cedar Creek, TX; College Station, TX;
INT College Station 151° and Hobby, TX,
290° radials; Hobby; Sabine Pass, TX;
Lafayette, LA; Baton Rouge, LA;
McComb, MS; INT McComb 055° and
Meridian, MS; 221° radials; Meridian.
From Liberty, NC, via Raleigh-Durham,
NC; Tar River, NC, Cofield, NC, to INT
Cofield 077° and Norfolk, VA, 209°
radials.

* * * * *

V-278 [Revised]

From Texico, NM, via Plainview, TX;
Guthrie, TX; Bowie, TX; Bonham, TX;
Paris, TX; Texarkana, AR; Monticello,
AR; Greenville, MS; Sidon, MS; Bigbee,
MS; to Vulcan, AL.

* * * * *

V-355 [Revised]
From Bowie, TX; to Wichita Falls, TX.

* * * * *

V-358 [Revised]

From San Antonio, TX, via Stonewall, TX;
Lampasas, TX; INT Lampasas 041° and
Waco, TX, 249° radials; Waco; Glen
Rose, TX; Millsap, TX; Bowie, TX;
Ardmore, OK; INT Ardmore 327° and
Will Rogers, OK, 195° radials; to Will
Rogers.

* * * * *

V-369 [Revised]

From Dallas-Fort Worth, TX; to Navasota, TX.

* * * * *

V-477 [Revised]
From Leona, TX; to Cedar Creek, TX.

* * * * *

V-568 [Revised]

From Corpus Christi, TX, via INT Corpus
Christi 296° and Three Rivers, TX, 165°
radials; Three Rivers; INT Three Rivers
327° and San Antonio, TX, 183° radials;
San Antonio; Stonewall, TX; Llano, TX;
INT Llano 026° and Glen Rose, TX, 216°
radials; Glen Rose; Millsap, TX; to
Wichita Falls, TX.

V-569 [Revised]

From Beaumont, TX, via INT Beaumont 338°
and Lufkin, TX, 146° radials; Lufkin;
Frankston, TX; to Cedar Creek, TX.

* * * * *

V-571 [Revised]

From Humble, TX, via Navasota, TX; Leona,
TX; INT Leona 331° and Cedar Creek,
TX, 186° radials; to Cedar Creek.

* * * * *

V-583 [Revised]

From Austin, TX; INT Austin 062° and
College Station, TX, 270° radials; College
Station; Leona, TX; Frankston, TX;
Quitman, TX; Paris, TX; to McAlester,
OK.

* * * * *

Issued in Washington, DC, on June 25,
1996.

Nancy B. Kalinowski,

Acting Program Director for Air Traffic
Airspace Management.
[FR Doc. 96-17040 Filed 7-2-96; 8:45 am]

BILLING CODE 4910-13-P

Office of the Secretary

14 CFR Parts 211 and 213
RIN 2105-AC53

Aviation Economic Regulations:
Updates and Corrections

AGENCY: Office of the Secretary, DOT.
ACTION: Final rule.

SUMMARY: The Department is amending
14 CFR Parts 211 and 213 to eliminate
obsolete provisions and references, to
conform citations to the recodification
by Pub. L. 103-272 of the Federal
Aviation Act and other transportation
statutes, and to update organizational
titles.

EFFECTIVE DATE: The rule shall become
effective on August 2, 1996.

FOR FURTHER INFORMATION CONTACT:
George L. Wellington, Chief, Foreign Air
Carrier Licensing Division (X—45),
Office of International Aviation,
Department of Transportation, 400
Seventh Street, SW., Washington, DC
20590, (202) 366—2388.

SUPPLEMENTARY INFORMATION: In his
Regulatory Reinvention Initiative
Memorandum of March 4, 1995,
President Clinton directed Federal
agencies to conduct a page-by-page
review of all of their regulations and to
“eliminate or revise those that are
outdated or otherwise in need of
reform.” In response to that directive,
the Department has undertaken a review
of its aviation economic regulations as
contained in 14 CFR Chapter Il. This
rule is one result of those efforts.

This rule eliminates obsolete
provisions and references, conforms
citations to the recodification by Pub. L.
103-272 of the Federal Aviation Act and
other transportation statutes, and
updates organizational titles. The
Department finds that notice and
comment are unnecessary and contrary
to the public interest because of the
editorial nature of these changes.

Executive Order 12866 (Regulatory
Planning and Review)

The Department has analyzed the
economic and other effects of the final
rule and has determined that they are
not “significant” within the meaning of
Executive Order 12866. The rule has
not, therefore, been reviewed by the
Office of Management and Budget.

DOT Regulatory Policies and
Procedures

The final rule is not significant under
the Department’s Regulatory Policies
and Procedures, dated February 26,
1979, because it does not involve
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important Departmental policies; rather,
the changes are being made solely for
the purposes of eliminating obsolete
requirements, correcting out-of-date
references, and enhancing the
organization of the regulations used by
the Department to administer its
aviation economic regulatory functions.
The Department has also determined
that there will be no economic impact
as a result of these changes.

Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act, | certify that the
amendments will not have a significant
economic impact on a substantial
number of small entities. The changes
are editorial in nature and will have no
substantive impact.

Executive Order 12612 (Federalism)

The final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612. The Department has determined
that the rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.
The amendments will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

National Environmental Policy Act

The Department has also analyzed the
rule for the purpose of the National
Environmental Policy Act. The rule will
not have any significant impact on the
quality of the human environment.

Paperwork Reduction Act

There are no reporting or
recordkeeping requirements associated
with the final rule.

Lists of Subjects

14 CFR Part 211

Foreign air carriers, Economic
authority, Transportation Department.
14 CFR Part 213

Foreign air carriers, Economic
authority, Transportation Department.
Final Rule

For the reasons set out in the
preamble, Title 14, Chapter Il of the
Code of Federal Regulations is amended
as follows:

PART 211—[AMENDED]

1. The authority citation for part 211
is revised to read as follows:

Authority: 49 U.S.C. Chapters 401, 411,
413, 415, 417.

2. Throughout the part, remove the
words ‘“Board” and ‘“Board’s’’ wherever
they appear, and add, in their place, the
words ‘“‘Department” and
“Department’s.” Remove the words
“Docket Section,” and add, in their
place, the words ““Docket Facility.”

§211.1 [Amended]

3.1n §211.1, remove the words
“section 402 of the Federal Aviation
Act” and add, in their place, the words
‘“section 41301 of Title 49 of the United
States Code (Transportation).”

§211.10 [Amended]

4.1n 8211.10(b), remove the words
“Regulatory Affairs Division, Bureau of
International Aviation, Civil
Aeronautics Board, Washington, DC
20428,” and add, in their place, the
words ‘““Foreign Air Carrier Licensing
Division, Office of International
Aviation, Department of Transportation,
400 Seventh Street, SW., Washington,
DC 20590.”

§211.20 [Amended]

5. In §211.20(t), remove the words
“CAB form 263,” and add, in their
place, the words “OST Form 4523.”

Subpart D—[Amended]

6. Throughout subpart D of part 211,
remove the words ‘““‘overseas,” ‘‘overseas
and interstate,” ‘‘overseas or interstate,”
“interstate and overseas’’, and
“interstate or overseas,” wherever they
appear, and add, in their place, the
word “‘interstate.”

§211.33 [Amended]

7.1n §211.33(c), remove the words
““section 801(a)” and add in their place
the words *‘section 41307.”

PART 213—[AMENDED]

8. The authority citation for part 213
is revised to read as follows:

Authority: 49 U.S.C. Chapters 401, 411,
413, 415, 417.

9. Throughout the part, remove the
words ‘“Board” and ‘“Board’s’’ wherever
they appear, and add, in their place, the
words ““‘Department” and
“Department’s.” Remove the words
“Docket Section,” and add, in their
place, the words “‘Docket Facility.”

§213.1 [Amended]

10. In §213.1, remove the words
““section 402 permits authorizing foreign
direct air carriers to engage in”” and add,
in their place, the words ““foreign air
carrier permits issued under section
41302 of Title 49 of the United States
Code (Transportation) authorizing.”
Remove the entire sentence that begins
with “Notwithstanding.”

§213.3 [Amended]

11. In §213.3(f), remove the words
‘“section 1005(b) of the Act,” and add,
in their place, the words ““49 U.S.C.
46103.”

§213.5 [Amended]

12. The heading of §213.5 is revised
to read as follows:

§213.5 Filing and service of schedules
and applications for approval of schedules;
procedure thereon.

* * * * *

13. In §213.5(a), remove the words
“each airport notice or,” and “‘each
application for permission to use an
airport (8§ 213.4(b)) or.”” Remove the
words ‘19 copies,” and add, in their
place, the words ‘‘seven (7) copies.”
Remove the entire sentence that begins
with “Each airport notice or application

14. Section 213.5(b) is revised to read
as follows:

* * * * *

(b) Pleadings by interested persons.
Any interested person may file and
serve upon the foreign air carrier a
memorandum in opposition to, or in
support of, schedules or an application
for approval of schedules within 10
days of the filing opposed or supported.
All memoranda shall set forth in detail
the reasons for the position taken
together with a statement of economic
data and other matters which it is
desired that the Department officially
notice, and affidavits stating other facts
relied upon. Memoranda shall contain a
certificate of service as prescribed in
paragraph (a) of this section. An
executed original and seven (7) true
copies shall be filed with the
Department’s Docket Facility. Unless
otherwise provided by the Department,
further pleadings will not be
entertained.

* * * * *

15. In §213.5(c), remove the words
“for permission to use an airport or.”
Remove the entire sentence beginning
with “‘Petitions for reconsideration of
the Board” determination on an
application for permission to use an
airport. . .”

§213.6 [Amended]

16. In §213.6, remove the words
“Title IV of the Act” and add in their
place the words “‘Subtitle VII of Title 49
of the U.S. Code.”

§213.7 [Amended]

17. In §213.7, remove the
abbreviation “CAB” before the word
“*Agreement.” Remove the words “CAB
form 263,” and add, in their place, the
words “OST Form 4523, and remove
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the words “‘Publications Services
Division, Civil Aeronautics Board,
Washington, DC 20428,” and add in
their place the words “Foreign Air
Carrier Licensing Division (X—45),
Office of International Aviation,
Department of Transportation, 400
Seventh Street, SW., Washington, DC
20590.

Issued in Washington, DC, on May 31,
1996.
Charles A. Hunnicutt,

Assistant Secretary for Aviation and
International Affairs.

[FR Doc. 96-16808 Filed 7-2-96; 8:45 am]
BILLING CODE 4910-62-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 452

[Docket No. 96N-0117]

Antibiotic Drugs; Clarithromycin
Granules for Oral Suspension

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
antibiotic drug regulations to include
accepted standards for clarithromycin
for its use in a new dosage form of
clarithromycin, clarithromycin granules
for oral suspension. The manufacturer
has supplied sufficient data and
information to establish its safety and
efficacy.

DATES: Effective August 2, 1996;
comments, notice of participation, and a
request for hearing by August 2, 1996;
data, information, and analyses to
justify a hearing by September 3, 1996.
ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
James M. Timper, Center for Drug
Evaluation and Research (HFD-520),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857,
301-827-2193.

SUPPLEMENTARY INFORMATION: FDA has
evaluated data submitted in accordance
with regulations issued under section
507 of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 357), as
amended, with respect to a request for
approval of a new dosage form of
clarithromycin, clarithromycin granules
for oral suspension. The agency has

concluded that the data supplied by the
manufacturer concerning this antibiotic
dosage form are adequate to establish
the safety and efficacy when used as
directed in the labeling and that the
regulations should be amended in part
452 (21 CFR part 452) to include
accepted standards for this product.

Environmental Impact

The agency has determined under 21
CFR 25.24(c)(6) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

Submitting Comments and Filing
Objections

This final rule announces standards
that FDA has accepted in a request for
approval of an antibiotic drug. Because
this final rule is not controversial and
because, when effective, it provides
notice of accepted standards, FDA finds
that notice and comment procedure is
unnecessary and not in the public
interest. This final rule, therefore, is
effective August 2, 1996. However,
interested persons may, on or before
August 2, 1996, submit comments to the
Dockets Management Branch (address
above). Two copies of any comments are
to be submitted, except that individuals
may submit one copy. Comments are to
be identified with the docket number
found in brackets in the heading of this
document. Received comments may be
seen in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

Any person who will be adversely
affected by this final rule may file
objections to it and request a hearing.
Reasonable grounds for the hearing
must be shown. Any person who
decides to seek a hearing must file (1)
on or before August 2, 1996, a written
notice of participation and request for a
hearing, and (2) on or before September
3, 1996, the data, information, and
analyses on which the person relies to
justify a hearing, as specified in 21 CFR
314.300. A request for a hearing may not
rest upon mere allegations or denials,
but must set forth specific facts showing
that there is a genuine and substantial
issue of fact that requires a hearing. If
it conclusively appears from the face of
the data, information, and factual
analyses in the request for a hearing that
no genuine and substantial issue of fact
precludes the action taken by this order,
or if a request for hearing is not made
in the required format or with the
required analyses, the Commissioner of
Food and Drugs will enter summary

judgment against the person(s) who
request(s) the hearing, making findings
and conclusions and denying a hearing.
All submissions must be filed in three
copies, identified with the docket
number appearing in the heading of this
order and filed with the Dockets
Management Branch.

The procedures and requirements
governing this order, a notice of
participation and request for a hearing,
a submission of data, information, and
analyses to justify a hearing, other
comments, and grant or denial of a
hearing are contained in 21 CFR
314.300.

All submissions under this order,
except for data and information
prohibited from public disclosure under
21 U.S.C. 331(j) or 18 U.S.C. 1905, may
be seen in the Dockets Management
Branch (address above) between 9 a.m.
and 4 p.m., Monday through Friday.

List of Subjects in 21 CFR Part 452

Antibiotics.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 452 is
amended as follows:

PART 452—MACROLIDE ANTIBIOTIC
DRUGS

1. The authority citation for 21 CFR
part 452 continues to read as follows:

Authority: Sec. 507 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 357).

§452.150a [Redesignated from §452.150]

2. Section 452.150 is redesignated as
§452.150a and new 8§ 452.150 and
452.150b are added to subpart B to read
as follows:

§452.150 Clarithromycin oral dosage
forms.

§452.150b Clarithromycin granules for
oral suspension.

(a) Requirements for certification—(1)
Standards of identity, strength, quality,
and purity. Clarithromycin granules for
oral suspension is a dry mixture
containing clarithromycin-coated
particles, suitable and harmless
dispersing agents, diluents,
preservatives, and flavorings. It contains
the equivalent of 25 or 50 milligrams of
clarithromycin activity per milliliter of
the reconstituted suspension. Its
potency is satisfactory if it is not less
than 90 percent and not more than 115
percent of the number of milligrams of
clarithromycin that it is represented to
contain. Its loss on drying is not more
than 2.0 percent. When constituted as
directed in the labeling, its pH is not
less than 4.0 nor more than 5.4. The
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clarithromycin used conforms to the
standards prescribed by § 452.50(a)(1).

(2) Labeling. It shall be labeled in
accordance with the requirements of
§432.5 of this chapter.

(3) Requests for certification; samples.
In addition to complying with the
requirements of §431.1 of this chapter,
each such request shall contain:

(i) Results of tests and assays on:

(A) The clarithromycin used in
making the batch for potency, moisture,
pH, residue on ignition, heavy metals,
specific rotation, identity, and
crystallinity.

(B) The batch for content, loss on
drying, pH, and identity.

(ii) Samples, if required by the
Director, Center for Drug Evaluation and
Research:

(A) The clarithromycin used in
making the batch: 10 packages, each
containing approximately 500
milligrams.

(B) The batch: A minimum of six
immediate containers.

(b) Tests and methods of assay—(1)
Clarithromycin content. Proceed as
directed in §452.50(b)(1), except use a
known injection volume between 10
and 60 microliters. Also, prepare the
mobile phase, working standard
solution, and sample solution, and use
system suitability requirements and
calculation as follows:

where:

Ay = Area of the clarithromycin peak in the
chromatogram of the sample;

As = Area of the clarithromycin peak in the
chromatogram of the clarithromycin
working standard;

Ps = Clarithromycin activity in the
clarithromycin working standard
solution in micrograms per milliliter;

D = Dilution factor of the sample test
solution; and

V = Volume, in milliliters, of the portion of
suspension taken.

(2) Loss on drying. Proceed as directed
in §436.200(a) of this chapter, using a
sample weight of approximately 1 gram,
weighing in a normal laboratory
atmosphere.

(3) pH. Proceed as directed in
§436.202 of this chapter, using the
suspension prepared as directed in the
labeling. Stir the suspension for 10
minutes with the electrode immersed
and record the pH.

(4) ldentity. Using the high-
performance liquid chromatographic
procedure described in paragraph (b)(1)
of this section, the retention times for

(i) Mobile phase. Add 600 milliliters
of methanol and 400 milliliters of
0.067M potassium phosphate,
monobasic, to a suitable container, mix
well, and adjust the pH to 3.5 with
phosphoric acid. Filter through a
suitable filter capable of removing
particulate matter to 0.5 micron in
diameter. Degas the mobile phase just
before its introduction into the
chromatographic system.

(ii) Preparation of standard solution.
Dissolve an accurately weighed portion
of the clarithromycin working standard
in sufficient methanol to obtain a
solution having a known concentration
of approximately 2.1 milligrams per
milliliter of clarithromycin.
Quantitatively transfer and dilute an
aliquot of this solution with mobile
phase and mix to obtain a solution of
known concentration of approximately
415 micrograms of clarithromycin per
milliliter.

(iii) Preparation of sample solution.
Constitute as directed in the labeling.
Accurately measure a representative
portion of the suspension that contains
about 1 to 2 grams of clarithromycin
activity and, using approximately 330
milliliters of 0.067M potassium
phosphate, dibasic, quantitatively
transfer into a 1,000 milliliter
volumetric flask containing
approximately 50 milliliters of 0.067M

Milligrams of Au XPsXD
clarithromycin =
per milliliter As XV

the clarithromycin peak must be within
2 percent of the retention time for the
peak of the reference standard.

Dated: June 20, 1996.
Janet Woodcock,

Director, Center for Drug Evaluation and
Research.

[FR Doc. 96-16977 Filed 7—2-96; 8:45 am]
BILLING CODE 4160-01-F

21 CFR Parts 520, 522, 529, and 558

Animal Drugs, Feeds, and Related
Products; 29 Various New Animal Drug
Products and Type A Medicated
Articles

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to remove those
portions reflecting approval of 29 new

potassium phosphate, dibasic. Shake for
30 minutes. Dilute to volume with
methanol. Mix well and place in an
ultrasonic bath for 30 minutes. Cool to
room temperature and adjust to volume
with methanol. Add a magnetic stirring
bar and stir for 60 minutes. Allow
excipients to settle and dilute an
appropriate aliquot of the solution with
mobile phase to obtain a solution
containing 500 micrograms of
clarithromycin activity per milliliter
and mix well. Filter through a suitable
filter capable of removing particulate
matter 0.5 micron in diameter.

(iv) System suitability requirements—
(A) Tailing factor. The tailing factor (T)
is satisfactory if it is not less than 1.0
and not greater than 1.7 for the
clarithromycin peak.

(B) Efficiency of the column. The
efficiency (n) is satisfactory if it is
greater than 2,100 theoretical plates for
the clarithromycin peak.

(C) Capacity factor. The capacity
factor (K') is satisfactory if it is between
2.5 and 6 for the clarithromycin peak.

(D) Coefficient of variation (relative
standard deviation). The coefficient of
variation (Sg in percent of three
replicate injections) is satisfactory if it is
not more than 2.0 percent.

(v) Calculations. Calculate the
clarithromycin content as follows:

animal drug applications (NADA'’s) held
by Bayer Corp., Agriculture Division,
Animal Health (formerly Miles, Inc.,
Agriculture Division, Animal Health
Products), Hubbard Milling Co.,
Hoffmann-LaRoche, Inc., and Ohmeda,
Inc. The NADA'’s provide for the use of
29 various new animal drug products
and Type A medicated articles used to
manufacture finished medicated animal
feeds. In a notice published elsewhere
in this issue of the Federal Register,
FDA is withdrawing approval of the
NADA'’s.

EFFECTIVE DATE: July 15, 1996.

FOR FURTHER INFORMATION CONTACT:
Mohammad |. Sharar, Center for
Veterinary Medicine (HFV-216), Food
and Drug Administration, 7500 Standish
PI., Rockville, MD 20855, 301-827—
0159.

SUPPLEMENTARY INFORMATION: In a notice
published elsewhere in this issue of the
Federal Register, FDA is withdrawing
approval of the following NADA's:
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NADA No. Drug name

Sponsor name and address

Diethylcarbamazine tablets

Calcium disodium edetate injection
Diethylcarbamazine powder
Protokylol hydrochloride tablets and injection
Triamcinolone tablets
Triamcinolone injection
Disophenol sodium injection
Trichlorfon powder
Coumaphos Type A medicated article
Triamcinolone/neomycin sulfate ointment ...
Niclosamide tablets
Styrylpyridinium chloride, diethylcarbamazine (as base)
oral liquid.
Coumaphos crumbles
Tylosin Type A medicated articles (5, 10, 20, and 40
grams per pound).
Styrylpyridinium chloride, diethylcarbamazine control diet
HRH/MSD.
Diethylcarbamazine citrate syrup
Chlortetracycline calcium complex Type A medicated arti-
cles.
Tylosin and sulfamethazine Type A medicated articles ....
Trichlorfon oral liquid
Styrylpyridinium chloride, diethylcarbamazine citrate tab-
lets.
Trichlorfon paste
Styrylpyridinium chloride, diethylcarbamazine control diet
HRH.
Niclosamide Type A medicated article
Dichlorophene and toluene capsules
Diethylcarbamazine chewable tablets
Styrylpyridinium, diethylcarbamazine edible tablets

100-201
100-356

120-670

121-291 i Enflurane liquid (anesthetic) .......cccccovvniiiieniieiniciicee,
121-813 i Styrylpyridinium, diethylcarbamazine film-coated tablets
133-509 ..o Pyrantel tartrate Type A medicated articles ......................

Bayer Corp., Agriculture Division, Animal Health,
P.O. Box 390, Shawnee Mission, KS 66201.
Do.

Do.

Hubbard Milling Co., 424 North Riverfront Dr., P.O.
Box 8500, Mankato, MN 56002-8500.

Bayer Corp.

Do.
Hoffmann-LaRoche, Inc., Nutley, NJ 07110.

Hubbard Milling Co.
Bayer Corp.
Do.

Do.
Do.

Do.

Do.

Do.

Do.

Ohmeda, Inc., Pharmaceutical Products Division,
P.O. Box 804, Liberty Corner, NJ 07938-0804.

Bayer Corp.

Hubbard Milling Co.

The sponsors requested withdrawal of
approval of the NADA'’s. This final rule
removes 21 CFR 520.500, 520.620a,
520.620b, 520.1520, 520.2022,
520.2160a, 520.2160b, 520.2160c,
520.2160d, 520.2480, 520.2520c,
520.2520d, 522.281, 522.740, 522.2022,
522.2480, 529.810, 558.367, and
558.565, and amends 21 CFR 520.580,
520.622a, 520.622b, 520.2520a, 558.185,
558.485, 558.625, and 558.630.

List of Subjects
21 CFR Parts 520, 522, and 529

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: Sec. 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360b).

§520.500 [Removed]

2. Section 520.500 Coumaphos
crumbles is removed.

§520.580 [Amended]
toluene capsules is amended in
Animal drugs.

21 CFR Part 558 §520.620a [Removed]
4. Section 520.620a

Animal drugs, Animal feeds. Diethylcarbamazine is removed.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 520, 522, 529, and 558 are
amended as follows:

§520.620b [Removed]
5. Section 520.620b

removed.

§520.622a [Amended]

6. Section 520.622a
Diethylcarbamazine citrate tablets is

3. Section 520.580 Dichlorophene and

Diethylcarbamazine chewable tablets is

amended in paragraph (a) by removing
‘000859 and”.

7. Section 520.622b is amended by
revising paragraph (b)(2) to read as
follows:

§520.622b Diethylcarbamazine citrate
syrup.
* * * * *

(b)(1) > > >

(2) Sponsors. See No. 017030 for use
as in paragraphs (b)(3)(ii)(a) and
(b)(3)(ii)(c) of this section.

* * * * *

paragraph (b)(2) by removing ““000859,".

§520.1520 [Removed]

8. Section 520.1520 Niclosamide
tablets is removed.

§520.2022

9. Section 520.2022 Protokylol
hydrochloride tablets is removed.

[Removed]

§520.2160a

10. Section 520.2160a
Styrylpyridinium, diethylcarbamazine
tablets is removed.

[Removed]
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§520.2160b [Removed]

11. Section 520.2160b
Styrylpyridinium chloride,
diethylcarbamazine (as base) is
removed.

§520.2160c [Removed]

12. Section 520.2160c
Styrylpyridinium, diethylcarbamazine
edible tablets is removed.

§520.2160d [Removed]

13. Section 520.2160d
Styrylpyridinium, diethylcarbamazine
film-coated tablets is removed.

§520.2480 [Removed]

14. Section 520.2480 Triamcinolone
tablets is removed.

§520.2520a [Amended]

15. Section 520.2520a Trichlorfon oral
is amended in paragraph (b) by
removing the phrase ““Nos. 017800 and
000859 and adding in its place “No.
017800".

§520.2520c [Removed]
16. Section 520.2520c Trichlorfon oral
liquid is removed.

§520.2520d [Removed]
17. Section 520.2520d Trichlorfon
paste is removed.

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

18. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: Sec. 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360b).

§522.281 [Removed]
19. Section 522.281 Calcium
disodium edetate injection is removed.

§522.740 [Removed]

20. Section 522.740 Disophenol
sodium injection is removed.

§522.2022 [Removed]

21. Section 522.2022 Protokylol
hydrochloride injection is removed.

§522.2480 [Removed]
22. Section 522.2480 Triamcinolone
injection is removed.

PART 529—CERTAIN OTHER DOSAGE
FORM NEW ANIMAL DRUGS

23. The authority citation for 21 CFR
part 529 continues to read as follows:

Authority: Sec. 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360b).

§529.810 [Removed]
24. Section 529.810 Enflurane is
removed.

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

25. The authority citation for 21 CFR
part 558 continues to read as follows:
Authority: Secs. 512, 701 of the Federal

Food, Drug, and Cosmetic Act (21 U.S.C.
360b, 371).

§558.185 [Amended]

26. Section 558.185 Coumaphos is
amended by removing and reserving
paragraph (a)(1).

§558.367 [Removed]

27. Section 558.367 Niclosamide is
removed.

§558.485 [Amended]

28. Section 558.485 Pyrantel tartrate
is amended by removing and reserving
paragraph (a)(16).

§558.565 [Removed]

29. Section 558.565 Styrylpyridinium
chloride, diethylcarbamazine is
removed.

§558.625 [Amended]

30. Section 558.625 Tylosin is
amended by removing and reserving
paragraph (b)(72).

§558.630 [Amended]

31. Section 558.630 Tylosin and
sulfamethazine is amended in
paragraph (b)(10) by removing
©012190,".

Dated: June 3, 1996.

Michael J. Blackwell,

Acting Director, Center for Veterinary
Medicine.

[FR Doc. 96-16886 Filed 7—2—-96; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF JUSTICE

28 CFR Part 42
[A.G. Order No. 2037-96]
Equal Employment Opportunity

AGENCY: Department of Justice
ACTION: Final Rule

SUMMARY: This document revises the
Department of Justice policy with regard
to the nondiscrimination in
employment to include sexual
orientation as a prohibited basis for
discrimination. This revised rule also
makes clear that retaliation for opposing
a prohibited practice or participating in
a related proceeding is prohibited. This
action promotes the equitable treatment
of employees and applicants for
employment

EFFECTIVE DATE: June 26, 1996.

FOR FURTHER INFORMATION CONTACT:

Ted McBurrows, Director, Equal
Employment Opportunity Staff, Room
1246, 10th & Pennsylvania Ave., NW,
Washington, DC 20530, (202) 616—4800.

SUPPLEMENTARY INFORMATION: In 1994,
pursuant to 5 U.S.C. 301, the Attorney
General issued several policy statements
prohibiting discrimination on the basis
of sexual orientation and affirmatively
promoting the principles of equal
employment opportunity. The Attorney
General is revising 28 CFR 42.1 to
reflect this policy. This policy affects
agency operation and procedures, and
therefore is exempt from the notice
requirement of 5 U.S.C. 553(b) and is
effective upon issuance.

This rule has been drafted and
reviewed in accordance with section
1(b) of Executive Order 12866. This rule
is not a “‘significant regulatory action”
under section 3(f) of Executive Order
12866. Accordingly, this rule has not
been reviewed by the Office of
Management and Budget. In accordance
with the Regulatory Flexibility Act (5
U.S.C. 605(b)), the Attorney General
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities.

This rule will not have a substantial
direct impact upon the states, on the
relationships between the national
government and the states, or on
distribution of power and
responsibilities among the various
levels of government. Therefore, this
rule does not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment in
accordance with Executive order 12612.

List of Subjects in 28 CFR Part 42

Administrative practice and
procedure, Aged, Civil rights, Equal
employment opportunity, Grant
programs, Individuals with disabilities,
Reporting and recordkeeping, Sex
discrimination.

Accordingly, for reasons set out in the
preamble, 28 CFR Part 42 is amended as
set forth below.

PART 42—EQUAL EMPLOYMENT
OPPORTUNITY WITHIN THE
DEPARTMENT OF JUSTICE

1. The authority citation for Part 42
Subpart A is revised to read as follows:

Authority: 5 U.S.C. 301, 28 U.S.C. 509,
510; E.O. 11246, 3 CFR 1964-1965 Comp., p.

339; E.O. 11478, 3 CFR 1966-1970 Comp., p.
803.

2. Section 42.1 is revised to read as
follows:
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§42.1 Policy.

(a) It is the policy of the Department
of Justice to seek to eliminate
discrimination on the basis of race,
color, religion, sex, sexual orientation,
national origin, marital status, political
affiliation, age, or physical or mental
handicap in employment within the
Department and to assure equal
employment opportunity for all
employees and applicants for
employment.

(b) No person shall be subject to
retaliation for opposing any practical
prohibited by the above policy or for
participating in any stage of
administrative or judicial proceedings
related to this policy.

Dated: June 26, 1996.
Janet Reno,
Attorney General.
[FR Doc. 96-16888 Filed 7-2—96; 8:45 am]
BILLING CODE 4410-01-M

DEPARTMENT OF THE INTERIOR
Minerals Management Service

30 CFR Part 256

RIN 1010-AC18

Leasing of Sulphur or Oil and Gas in
the Outer Continental Shelf

AGENCY: Minerals Management Service
(MMS), Interior.

ACTION: Final rule.

SUMMARY: This rule amends the
regulations of MMS to allow the
authorized officer to extend the 90-day
time period within which we must
accept or reject the high bids received
on Outer Continental Shelf (OCS) tracts
offered for sale. Unforeseen
circumstances including a flood, a
furlough, and an extremely high bid
response may create a need for more
time to evaluate bids. The rule gives the
authorized officer authority to extend
the time period for 15 working days or
longer, beyond 90 days after the date on
which the bids are opened, when
circumstances warrant.

EFFECTIVE DATE: This rule is effective
July 18, 1996.

FOR FURTHER INFORMATION CONTACT:

Dr. Marshall Rose, Chief, Economic
Evaluation Branch, telephone (703)
787-1536.

SUPPLEMENTARY INFORMATION: The time
to accept or reject bids is established
under the regulations at 30 CFR 256.47.
The authorized officer must accept or
reject the high bids within 90 days after
the bid opening, except for tracts or

blocks identified by the Secretary of the
Interior as subject to:

(1) Another nations’s claims of
jurisdiction and control which conflict
with the claims of the United States, or

(2) Defense-related activities that may
be incompatible with mineral
exploration/development activities. Any
bid not accepted within that period is
deemed rejected.

In the Central Gulf of Mexico Sale
157, held April 24, 1996, we received
1,381 bids on 924 tracts, 632 of which
passed to Phase 2 for detailed reviews.
This unprecedented response by
industry in Sale 157 resulted from the
enactment of the Outer Continental
Shelf Deep Water Royalty Relief Act
(Pub. L. 104-58, DWRRA) and other
factors, such as higher natural gas and
oil prices. Consequently, MMS is unable
to conduct and complete the entire bid
review process within the 90 days, i.e.,
by July 22, 1996. If we do not modify
the timing restriction before the 90 days
expire for Sale 157, dozens of high bids
received on tracts offered in that sale
may be rejected because of our inability
to complete the statutorily mandated
review for fair market value. Therefore,
in accordance with 5 U.S.C.
553(b)(3)(B), this rule is effective July
18, 1996. It is in the public interest to
ensure that adequate time is available to
give all high bids a full and appropriate
review and to ensure the receipt of fair
market value.

The 90-day period was established in
1982 because of the change from
nomination to areawide sales and from
presale to postsale evaluations. Since
then, MMS has held mainly areawide
sales. The DWRRA amended the Outer
Continental Shelf Lands Act and
defined a new bidding system which
provides for royalty suspensions. The
deep water incentive law did not amend
the requirement that we receive fair
market value for tracts leased. Any lease
sale held before November 28, 2000,
must use the new bidding system for all
tracts located in water depths of 200
meters or more in the Gulf of Mexico
west of 87 degrees, 30 minutes west
longitude. The large number of bids
received in response to the new
statutory requirements resulted in an
increased workload which we expect
will exceed our ability to complete the
bid review process within 90 days as
required by 30 CFR 256.47(e)(2).

This rule allows the authorized officer
authority to extend the time period for
15 working days or longer when
circumstances warrant. Recent examples
include floods and furloughs; however,
other circumstances such as an
excessive unanticipated workload may

arise which could warrant the need for
a longer time for bid evaluation.

This rule addresses a housekeeping
issue and will enable us to adjust the
bid acceptance/rejection time period to
meet changing conditions. It recognizes
that 90 days may not be enough time to
complete the review process, which
would result in the rejection of the high
bids which we fail to evaluate within 90
days. This would result in fewer leases
being issued because of failure to
complete the bid review process within
time and resource constraints. The
Government may receive less bonus and
rental monies.

Today, without authority to extend
the bid review period, the 1982 90-day
rule is arbitrarily too rigid and may not
allow sufficient time given the current
complexities inherent in evaluating
certain tracts. It is in the public interest
to ensure that adequate time is available
to give all high bids a full and
appropriate review, to ensure the receipt
of fair market value, and ultimately to
increase natural gas and oil supplies.

This rulemaking finalizes the rule,
with one substantive modification, as
originally proposed and published in
the Federal Register (61 FR 24466, May
15, 1996). Seven respondents—a trade
organization and six companies—
submitted comments on the proposed
rule during the public comment period.
The MMS reviewed and analyzed the
comments. The following is a
discussion of the comments received
and our response.

Narrative Responses to Comments

Comment: Although MMS now pays
interest on the one-fifth bonus held
during the evaluation period, industry
must set aside the four-fifths of the
bonus and first year rental to pay for the
lease when and if awarded. Delays in
rejecting a lease may cause a company
to miss participating in a significant
opportunity elsewhere. Delays in
awarding leases can cause delays in
planning further seismic evaluation,
hazard surveys, rig commitment, and
budgeting of wells. On the other hand,
industry does not want the retention of
the 90-day period to result in the
rejection of the high bids because MMS
does not have sufficient time to evaluate
them.

Response: We realize that any
extension beyond the 90 days could
result in some missed opportunities and
impact exploration and development
activities, but MMS must fulfill its duty
to obtain fair market value for offshore
leased tracts. Because we accept tracts
sequentially during the bid review
period, on only a small portion of tracts
will MMS require more than 90 days to
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complete the evaluation. We plan to
extend the bid review period only when
circumstances beyond our control arise,
such as weather conditions, furloughs,
or an unusually large number of
unanticipated tracts receiving bids
causing disruptions in our workload.
We would rather ensure that adequate
time is available to give all high bids a
full and appropriate review, than have
to reject high bids for insufficient time
to evaluate, which could be the case
without this rule. To accommodate the
concern to keep the review time
extension as short as possible, MMS has
reduced the minimum extension time
from 30 days as proposed to 15 working
days in the final rule.

Comment: The *‘authorized officer”
should not be allowed authority to
extend the time period for more than 30
days. This extension of time should
only apply to the evaluation of Sale 157
bids and should not be for additional
time caused by a change in the bid
adequacy procedures, for example,
elimination of the 3-bid rule.

Response: Our recent experience with
floods and furloughs, which resulted in
extensions of the bid review period for
14 and 9 days each, would indicate that
it is unlikely that the authorized officer
will extend the time period for more
than 15 working days. As a result, we
have modified the proposed 30 days to
15 working days. However, in those rare
circumstances that may arise which
could warrant a longer time for bid
evaluation, this rule gives the
authorized officer the flexibility to
respond appropriately and in the public
interest. With respect to Sale 157, more
than three times the normal number of
tracts went to Phase 2 for further
evaluation, only a small percentage of
which was attributable to the
elimination of the 3-bid rule. The
excessive workload burden is a result
primarily of industry competition and
bidding in Sale 157 and not a change in
the bid adequacy procedures.

Comment: The fact that a tract is
covered by the DWRRA should not be
a factor in evaluating the high bid on
that tract.

Response: The MMS must fulfill its
duty to obtain fair market value for
offshore leased tracts. The fact that a
tract may benefit from the DWRRA will
normally cause the bidders to adjust
their bids accordingly. Therefore, any
bid review procedure should take this
effect into consideration as well.

Comment: The regulation and the
notice granting the extension should
make clear the event or circumstances
which require the extension.

Response: Based on past experience,
the rule does not list all possible

reasons, or combination of reasons, that
could trigger an extension. Examples of
circumstances that might apply are:
Inclement weather that results in
closing the office; damage to the
building (e.g., explosion, fire, or water);
lack of electrical power; etc. Any
announcement of an extension beyond
the 90-day period will include the
reasons warranting the extension.

Comment: An extension to accept or
reject the high bids is acceptable
provided the additional time is
warranted, and the sale schedule in the
Central and Western Gulf of Mexico is
not seriously affected. The alternative of
rejecting high bids not evaluated
because of insufficient time does not
serve the best interest of the companies
or the Government.

Response: We, like the companies, do
not want to extend the bid review
period any more than absolutely
necessary because MMS wants to
continue to meet our sales schedule. We
also realize that companies might delay
exploration and development decisions
because considerable amounts of
financial resources, which could be
better employed elsewhere, are tied up
during this period. Any extensions
should be for the minimum time
warranted and affect a small number of
tracts.

Comment: The 90-day period would
be sufficient if MMS limited its
evaluation efforts in Phase 2 to those
tracts where there is current activity or
new production offsetting a tract
receiving bids.

Response: Because we are required to
receive fair value for all tracts leased,
the existing bid adequacy procedures do
not limit Phase 2 evaluation efforts only
to those tracts where there is current
activity or new production offsetting a
tract receiving bids. The rule recognizes
that more than 90 days may be needed
to complete the process. We will
continue to review our procedures and,
based on knowledge gained from
experience in lease sales, may identify
modifications which might reduce the
length of the bid review period.

Author: This document was prepared
by Mary Vavrina, Offshore Resource
Evaluation Division, MMS.

Executive Order (E.O.) 12866

This rule does not meet the criteria for
a significant rule requiring review by
the Office of Management and Budget
(OMB) under E.O. 12866.

Regulatory Flexibility Act

The Department of the Interior (DOI)
has determined that this rule will not
have a significant economic effect on a
substantial number of small entities.

Any direct effects of this rulemaking
will primarily affect the lessees and
operators—entities that are not, by
definition, small due to the technical
complexities and financial resources
necessary to conduct OCS activities.
Small entities are more likely to operate
onshore or in State waters—areas not
covered by this rule. The indirect effect
of this rulemaking on small entities that
provide support for offshore activities
has also been determined to be small.
When small entities work on the OCS,
they are more likely to be contractors
rather than lessees. While these
contractors must follow the rules
governing OCS operations, we are not
changing the rules that govern actual
operations on a lease. We are only
modifying the rules governing the actual
acceptance or rejection of a high bid for
a lease.

Paperwork Reduction Act

The rule has been examined under the
Paperwork Reduction Act of 1995 and
has been found to contain no new
reporting and information collection
requirements.

Takings Implication Assessment

The DOI certifies that this rule does
not represent a governmental action
capable of interference with
constitutionally protected property
rights. A Takings Implication
Assessment prepared under E.O. 12630,
Government Action and Interference
with Constitutionally Protected Property
Rights, is not required.

E.O. 12988

The DOI has certified to OMB that the
rule meets the applicable reform
standards provided in Section 3(b)(2) of
E.O. 12988.

National Environmental Policy Act

The DOI has determined that this rule
does not constitute a major Federal
action significantly affecting the quality
of the human environment; therefore, an
environmental impact statement is not
required.

Unfunded Mandate Reform Act of 1995

The DOI has determined and certifies
according to the Unfunded Mandates
Reform Act, 2 U.S.C. 1502 et seq., that
this rule will not impose a cost of $100
million or more in any given year on
local, tribal, or State governments or the
private sector.

List of Subjects in 30 CFR Part 256

Administrative practices and
procedures, Continental shelf,
Government contracts, Incorporation by
reference, Oil and gas exploration,
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Public lands—mineral resources,
Reporting and recordkeeping
requirements, Surety bonds.

Dated: June 27, 1996.
Sylvia V. Baca,
Assistant Secretary, Land and Minerals
Management.

For the reasons set forth in the
preamble, we amend 30 CFR part 256 as
follows:

PART 256—LEASING OF SULPHUR OR
OIL AND GAS IN THE OUTER
CONTINENTAL SHELF

1. The Authority citation for part 256
continues to read as follows:

Authority: 43 U.S.C. 1331 et seq.

2. Section 256.47(e)(2) is revised to
read as follows:

§256.47 Award of leases.
* * * * *

(e) * * *

(2) The authorized officer must accept
or reject the bid within 90 days. The
authorized officer may extend the time
period for acceptance or rejection of a
bid for 15 working days or longer, if
circumstances warrant. Any bid not
accepted within the prescribed time
period, including any extension thereof,
is deemed rejected.

* * * * *

[FR Doc. 96-17013 Filed 7-2-96; 8:45 am]
BILLING CODE 4310-MR-M

DEPARTMENT OF DEFENSE

Department of the Army

Corps of Engineers
33 CFR Part 334

Chesapeake Bay Off Fort Monroe, VA,
and Canaveral Harbor Adjacent to the
Navy Pier at Port Canaveral, FL;
Restricted Areas, and Pacific Ocean,
Hawaii, Danger Zones

AGENCY: U.S. Army Corps of Engineers,
DOD.

ACTION: Final rule.

SUMMARY: The Corps is amending the
regulations which establish a restricted
area in the waters off of Fort Monroe,
Virginia, which is located at Hampton
Roads in the Chesapeake Bay. The
purpose of the amendment is to increase
the size of the restricted area to protect
sensitive test equipment operated by the
Navy in that area. The equipment is
susceptible to damage by commercial
fishing vessels, anchoring and dragging.
The Corps is amending the regulations
which establish a restricted area in

Canaveral Harbor in the waters adjacent
to the Navy pier at Port Canaveral,
Florida. This amendment concerns the
replacement of a warning light system
in the Canaveral area. The change is
necessary because the existing rules
refer to the display of a nonexistent red
ball and the Port Canaveral water tower
which has been dismantled. The marker
light has been relocated. The Corps is
also making several editorial changes to
the regulations which establish danger
zones in the waters offshore of Hawaii.
The amendments reflect a change in the
use of a danger zone and the identity of
the Agency responsible for enforcement
of the regulations. The changes are
being made as a result of an ongoing
review of the regulations.

EFFECTIVE DATE: August 2, 1996.
ADDRESSES: HQUSACE, CECW-OR,
Washington, D.C. 20314-1000.

FOR FURTHER INFORMATION CONTACT:

Mr. Ralph Eppard, Regulatory Branch,
CECW-OR at (202) 761-1783, or
guestions concerning the Fort Monroe
restricted area may be directed to Ms.
Alice G. Riley of the Norfolk District at
(804) 441-7389, and questions
concerning the Port Canaveral restricted
area may be directed to Ms. Shirley
Stokes of the Jacksonville District at
(904) 232-1668.

SUPPLEMENTARY INFORMATION: Pursuant
to its authorities in Section 7 of the
Rivers and Harbors Act of 1917 (40 Stat.
266; 33 U.S.C. 1) and Chapter XIX of the
Army Appropriations Act of 1919 (40
Stat. 892; 33 U.S.C. 3), the Corps is
amending the regulations in 33 CFR Part
334.360, 334.530 and 334.1340.

The Commanding Officer, Naval
Surface Warfare Center, Dahlgren
Detachment, Fort Monroe, Virginia has
requested an amendment to the
regulations in 33 CFR 334.360, which
establish a restricted area in the
Chesapeake Bay off Fort Monroe,
Virginia. In addition, the Commanding
Officer, Naval Ordnance Test Unit, Cape
Canaveral, Florida, has requested an
amendment to the restricted area
regulations in 33 CFR 334.530 to delete
a reference to a red warning light on a
water tower and refer in its place to a
new warning light system. We
published these proposed amendments
to the regulations in the notice of
proposed rulemaking section of the
Federal Register on February 27, 1996,
with the comment period expiring on
April 12,1996 (61 FR 7231-7132). We
received no comments in response to
the proposed rule. The Commander,
Naval Base, Pearl Harbor has requested
that minor editorial changes be made to
the regulations which establish several
danger zones in the waters offshore of

Hawaii to remove obsolete material. The
title of the danger zone in 33 CFR
1340(a)(4) is changed from “Aerial
bombing and naval shore bombardment
area, Kahoolawe Island Hawaii” to
“Submerged unexploded ordnance
danger zone, Kahoolawe Island,
Hawaii”’ and the enforcing authority in
paragraph (c) is changed from
“Commander, Third Fleet, Pearl
Harbor” to ‘““Commander, Naval Base,
Pearl Harbor, Hawaii 96860-5020.”
These amendments to the danger zones
in 33 CFR 334.1340 are being
promulgated without being published as
proposed rules with opportunity for
public comment because the changes
are editorial in nature and since the
revisions do not change the boundaries
or increase or decrease the restrictions
on the public’s use or entry into the
designated danger zones, the changes
will have practically no effect on the
public, and accordingly, public
comment is unnecessary and
impractical.

Economic Assessment and Certification

This final rule is issued with respect
to a military function of the Defense
Department and the provisions of
Executive Order 12866 do not apply.
This final rule has been reviewed under
the Regulatory Flexibility Act (Pub. L.
96-354), which requires the preparation
of a regulatory flexibility analysis for
any regulation that will have a
significant economic impact on a
substantial number of small entities
(i.e., small businesses and small
governments). The Corps expects that
the economic impact of the changes to
the restricted areas will have practically
no impact on the public, no anticipated
navigational hazard or interference with
existing waterway traffic and
accordingly, certifies that this final rule
will have no significant economic
impact on small entities.

National Environmental Policy Act
Certification

An environmental assessment has
been prepared for each of these actions.
We have concluded, based on the minor
nature of these amendments, that these
amendments to danger zones and
restricted areas will not have a
significant impact to the human
environment, and preparation of an
environmental impact statement is not
required. Copies of the environmental
assessment may be reviewed at the
District Offices listed at the end of
SUPPLEMENTARY INFORMATION, above.

List of Subjects in 33 CFR Part 334

Navigation (water), Transportation,
Danger Zones.
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For the reasons set out in the
preamble, 33 CFR Part 334 is amended
as follows:

PART 334—DANGER ZONE AND
RESTRICTED AREA REGULATIONS

1. The authority citation for Part 334
continues to read as follows:

Authority: 40 Stat. 266 (33 U.S.C. 1) and
40 Stat. 892 (33 U.S.C. 3).

2. Section 334.360 is amended by
revising paragraphs (a) and (b)(1) to read
as follows:

§334.360 Chesapeake Bay off Fort
Monroe, Virginia; restricted area, U.S. Naval
Base and Naval Surface Weapons Center.

(a) The area. Beginning at latitude
37°01'03", longitude 076°17'52"; thence
to latitude 37°01'00", longitude
076°16'11""; thence to latitude 36°59'43",
longitude 076°16'11"; thence to latitude
36°59'18", longitude 076°17'52"; thence
to latitude 37°00'05", longitude
076°18'18"; thence north along the
seawall to the point of beginning.

(b) The regulations. (1) Anchoring,
trawling, fishing and dragging are
prohibited in the restricted area, and no
object, either attached to a vessel or
otherwise, shall be placed on or near the
bottom unless authorized by the Facility
Manager, Naval Surface Warfare Center,
Dahlgren Division Coastal Systems
Station Detachment, Fort Monroe,
Virginia.

* * * * *

3. Section 334.530 is amended by
revising paragraph (b)(2) to read as
follows:

§334.530 Canaveral Harbor adjacent to the
Navy Pier at Port Canaveral, Fla.; restricted
area.

* * * * *

(b) * Kx x

(2) The area will be closed when a red
square flag (bravo), and depending on
the status of the hazardous operation,
either an amber or red beacon, steady
burning or rotating, day or night, when
displayed from any of the three berths
along the wharf.

* * * * *

4. Section 334.1340 is amended by
redesignating paragraphs (a)(3) and
(a)(4) as paragraphs (a)(1) and (a)(2),
respectively, revising the heading of
newly designated paragraph (a)(2), and
revising paragraph (c) to read as follows:

§334.1340 Pacific Ocean, Hawaii; danger
zones.

(a) Danger zones. (1) * * *

(2) Submerged unexploded ordnance
danger zone, Kahoolawe Island, Hawaii.

* X X

* * * * *

(c) Enforcing agency. The regulations
in this section shall be enforced by
Commander, Naval Base, Pearl Harbor,
Hawaii 96860-5020, and such agencies
as he/she may designated.

Dated: June 19, 1996.

Stanley G. Genega,

Major General, U.S. Army, Director of Civil
Works.

[FR Doc. 96-16850 Filed 7—-2-96; 8:45 am]
BILLING CODE 3710-92-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70

[AD-FRL-5530-4]

Title V Clean Air Act Final Interim

Approval of Operating Permits
Program; Maryland

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final Interim Approval.

SUMMARY: EPA is promulgating interim
approval of the operating permits
program submitted by Maryland for the
purpose of complying with federal
requirements for an approvable program
to issue operating permits to all major
stationary sources, and to certain other
sources. Maryland has substantially, but
not fully, met the requirements for an
operating permits program set out in
title V of the Clean Air Act (CAA) and
40 CFR part 70. Upon the effective date
of this program approval, those sources
must comply with Maryland’s
regulatory requirements to submit an
application for an operating permit
pursuant to the state’s submittal
schedule.

EFFECTIVE DATE: August 2, 1996.
ADDRESSES: Copies of Maryland’s
submittal and other supporting
information used in developing the final
interim approval are available for
inspection during normal business
hours at the following location: Air,
Radiation, and Toxics Division, U.S.
Environmental Protection Agency,
Region 111, 841 Chestnut Building,
Philadelphia, PA 19107.

FOR FURTHER INFORMATION CONTACT: Lisa
M. Donahue, (3AT23), Air, Radiation
and Toxics Division, U.S.
Environmental Protection Agency,
Region 111, 841 Chestnut Building,
Philadelphia, PA 19107, (215) 566—
2062, donahue.lisa@epamail.epa.gov.

SUPPLEMENTARY INFORMATION:

l. Background

Title V of the 1990 CAA Amendments
(sections 501-507 of CAA), and

implementing regulations at 40 Code of
Federal Regulations (CFR) part 70
require that states seeking to administer
a title V operating permits program
develop and submit a program to EPA
by November 15, 1993, and that EPA act
to approve or disapprove each program
within 1 year after receiving the
submittal. EPA’s program review occurs
pursuant to section 502 of the Act and
the part 70 regulations, which together
outline criteria for approval or
disapproval of an operating permits
program submittal. Where a program
substantially, but not fully, meets the
requirements of part 70, EPA may grant
the program interim approval for a
period of up to 2 years. If EPA has not
fully approved a program by November
15, 1995, or by the expiration of the
interim approval period, it must
establish and implement a federal
program.

EPA compiled a technical support
document (TSD), associated with the
proposal, which contains a detailed
analysis of the operating permits
program. On October 30, 1995, EPA
proposed interim approval of the
operating permits program for
Maryland, and requested comments on
that proposal. (See 60 FR 55231). In this
document EPA is taking final action to
promulgate interim approval of the
operating permits program for
Maryland.

I1. Analysis of State Submission

On May 9, 1995, Maryland submitted
an operating permits program to satisfy
the requirements of the CAA and 40
CFR part 70 and the submittal was
found to be administratively complete
pursuant to 40 CFR 70.4(e)(1). The
submittal was supplemented by
additional material on June 9, 1995.
EPA reviewed the program against the
criteria for approval in section 502 of
the CAA and the part 70 regulations.
EPA determined, as fully described in
the notice of proposed interim approval
of the state’s operating permits program
(see 60 FR 55231 (October 30, 1995))
and the TSD for this action, that
Maryland’s operating permits program
substantially meets the requirements of
the CAA and part 70.

I11. Response to Public Comments

EPA received several comments
during the public comment period.
Additional comments to clarify
comments submitted during the
comment period were submitted after
the expiration of the public comment
period. These comments and EPA’s
responses are grouped into four
categories. All comments are contained
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in the docket at the address noted in the
ADDRESSES section above.

A. Judicial Standing

Comment 1: One commenter
expressed the belief that EPA was
overstepping its authority in proposing
that Maryland amend the Maryland
Environmental Standing Act (MESA) to
afford non-state residents and
organizations the same standing rights
as other “‘persons” as defined in MESA.
Citing the 10th amendment to the U.S.
Constitution, the commenter argues that
the regulation of state courts is clearly
a right reserved to the states and that the
Maryland common law “‘specific
interest or property right” test of harm
is a reasonable criteria for determining
standing in a state court that EPA
should not seek to alter.

EPA Response to comment 1: EPA
does not agree that Maryland’s common
law standing requirements fully meet
the standards of title V. Moreover, EPA
does not believe that section 502(b)(6) of
the CAA, and the requirements of 40
CFR 70.4(b)(3)(x) regarding the
necessary opportunity for judicial
review of permit actions represent an
unconstitutional invasion of state
sovereignty or a coercion of state
legislative or regulatory action since,
under title V, states are required to
amend their standing laws only if they
wish to obtain EPA approval under the
CAA. If a state elects not to participate
in implementing title V, it is free to
make that choice. EPA’s position has
been upheld recently at both the Federal
District Court and Appellate Court
levels. See, State of Missouri and Mel
Carnahan v. U.S,, et al, No.
4:94CV01288 ELF, 1996 U.S. Dist. Lexis
3215 (E.D. Mo. Feb. 5, 1996). See also,
Commonwealth of Virginia v. Carol
Browner, et al., No. 95-1052, 1996 U.S.
App. Lexis 5334 (4th Cir. Mar. 26,
1996).

Comment 2: Two commenters,
including the Maryland Department of
the Environment (MDE), expressed
disagreement with EPA’s evaluation that
title V standing criteria must meet the
minimum requirements of Article Il of
the U.S. Constitution. One of these
commenters disagreed with EPA’s
conclusion that MESA consequently
provides an inadequate opportunity for
judicial review of part 70 permits.

EPA Response to comment 2: Section
502(b)(6) states that every approvable
permit program must provide the
applicant and ‘““any person who
participated in the public comment
process” with the opportunity for
judicial review of the final permit action
in state court. The same opportunity
must also be afforded to any other

person who could obtain judicial review
of the action under any applicable state
law. EPA believes that for a state title V
operating permits program to be
approved by EPA, that program must
provide access to judicial review to any
party who participated in the public
comment process and who at a
minimum meets the threshold standing
requirements of Article Il of the U.S.
Constitution.

EPA’s interpretation is consistent
with the language, structure, and
legislative history of the Act, under
which it is clear that affected members
of the public must have an opportunity
for judicial review of permit actions to
ensure an adequate and meaningful
opportunity for public participation in
the permit process. See, Chafee-Baucus
Statement of Senate Managers, S. 1630,
the Clean Air Act Amendments of 1990,
reprinted in 136 Cong. Rec. S169941
(daily ed. October 27, 1990). The
legislative history, together with the
expansive language of section 502(b)(6),
demonstrates the clear intent of the
Congress to provide citizens a broad
opportunity for judicial review.

EPA’s position regarding the Article
11l standard recently was affirmed by the
U.S. Court of Appeals for the Fourth
Circuit in Commonwealth of Virginia v.
Carol M. Browner, et al., No. 95-1052,
1996 U.S. App. Lexis 5334 (4th Cir. Mar.
26, 1996). The Fourth Circuit Court of
Appeals therein held that:

Here, EPA resolved the slight tension
within §502(b)(6) by interpreting the section
to require that states, at a minimum, extend
judicial review rights to participants in the
state public comment process who satisfy the
standard for Article 11l standing. This
resolution is both authorized by Congress
and reasonable, and therefore we must reject
Virginia’s alternative interpretation.

Commonwealth v. Browner, 1996 U.S.
App. Lexis 5334 at 25-26.

Certain parties, including non-state
residents and organizations not doing
business in Maryland, do not fall within
MESA’s definition of “person” and
cannot take advantage of the standing
provisions of MESA. These parties are
required to establish standing for
judicial review under the Maryland
common law of standing. While
Maryland’s program submittal provides
adequate standing for state residents
and organizations doing business in
Maryland and thus substantially meets
the standing requirements of title V of
the CAA and 40 CFR part 70, EPA has
concluded that Maryland standing
requirements are somewhat less
favorable than the standing
requirements of Article Il with respect
to non-state residents and organizations
not doing business in Maryland. In

order to fully meet the standing
requirements for judicial review
required by CAA section 502(b)(6) and
40 CFR 70.4(b)(3)(x), MESA must be
amended to accord such non-state
residents and organizations the same
standing to challenge part 70 permit
decisions as other “persons” defined in
MESA, or, in the alternative, other
appropriate legislative action must be
taken to ensure that standing
requirements for such organizations are
not more restrictive than the minimum
requirements of Article Il of the U.S.
Constitution as they apply to federal
courts.

Comment 3: One commenter argues
that judicial review under the Maryland
Administrative Processes Act (APA) is
unavailable in Maryland for a part 70
permit and the scope of review under
MESA is much narrower than that
afforded under the APA. The
commenter further asserts that MESA
does not abrogate the existing
requirement of exhaustion of remedies,
expresses due process concerns inherent
under Maryland APA standing
principles and questions whether MESA
can serve as the “primary avenue” for
third parties to obtain judicial review of
part 70 permits issued by MDE. A
second commenter generally asserted
the belief that Maryland’s permit
program effectively precludes citizen
suits under all circumstances and is
deficient in its citizen suit “‘standing”
provisions.

EPA Response to comment 3: The
Maryland Attorney General
acknowledges that in order to obtain
judicial review under the APA, a party
must show that the party has been
‘“‘aggrieved”. The Maryland Attorney
General recognizes that MESA cannot be
used for this purpose and that MESA
does not provide standing for a direct
judicial review of permit actions under
Maryland’s APA. See, Medical Waste
Associates, Inc. v. Maryland Waste
Coalition, Inc., 327 Md. 596, 612 A.2d
241 (1992). Citing Medical Waste, the
Maryland Attorney General concludes
that MESA cannot be used by a plaintiff
organization to create standing rights
that the organization otherwise would
not have to obtain judicial review of a
contested case decision under the APA.
However, the Maryland Attorney
General concludes that the decision in
Medical Waste has relevance to the
scope of review available under MESA
only with respect to MDE permits that
are subject to contested case hearings.
The Maryland Attorney General states
that part 70 operating permits will not
be subject to contested case proceedings
and that Medical Waste should not be
seen as controlling with respect to part
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70 permits, especially where MDE has
specified that MESA is the appropriate
mechanism for obtaining judicial review
of such permits.

The Maryland Attorney General
acknowledges that the nature and scope
of review that is available with respect
to part 70 operating permits will depend
on the issues raised by the petitioner
and on the type of action brought.
However, the Maryland Attorney
General notes that the Maryland Court
of Appeals, in discussing the type of
review available in an adjudicative type
of permit review proceeding, has stated
that:

Consequently, such an administrative
proceeding, even if not subject to judicial
review under the APA, would be subject to
judicial review, of essentially the same scope,
in an action for mandamus, certiorari,
injunction, or declaratory judgment.

Medical Waste, 327 Md. at 610.

The Maryland Attorney General
further asserts that, in the absence of an
express provision for review, actions for
declaratory or injunctive relief, as well
as mandamus, are available to persons
challenging state permit issuance. The
Maryland Attorney General notes that a
reviewing court essentially may provide
the same remedies that a person could
obtain from judicial review under the
APA and that MESA, therefore, should
provide the basis for judicial review of
any part 70 permit in which MDE fails
correctly to apply applicable CAA
requirements that pertain to the source
covered under the permit. As to the
issue of exhaustion of remedies, neither
title V nor 40 CFR part 70 prohibit an
administrative remedy exhaustion
requirement.

On the basis of the Maryland Attorney
General’s Opinion, it appears that
review of essentially equivalent scope as
direct judicial review is available in
administrative proceedings such as
permit issuances or denials, even if not
subject to direct review under the
Maryland APA. Nevertheless, Maryland
could avoid the risk of any future
Maryland judicial decision interpreting
MESA or Maryland’s common law of
standing in such a manner as potentially
to compromise Maryland’s part 70
approval status if Maryland were to
amend its state APA to provide directly
for the opportunity for judicial review of
permit actions in state court, consistent
with CAA section 502(b)(6) and 40 CFR
70.4(b)(3)(x).

Comment 4: One commenter opines
that Maryland part 70 regulations
should be able to provide expressly for
standing consistent with existing
Federal law through an adoption of the
Federal definition of standing, as

Maryland has done with state
regulations promulgated under the
Federal Surface Mining Control and
Reclamation Act.

EPA Response to comment 4: EPA
believes that the commenter may have
identified one of several potential
alternatives available to Maryland to
meet fully the requirements of CAA
section 502(b)(6) and 40 CFR
70.4(b)(3)(x). However, EPA does not
believe that Maryland must select this
particular alternative in order to
maintain part 70 approval status.

Comment 5: One commenter notes
that the Maryland APA requirement that
a party be “‘aggrieved’” mirrors general
common law standing principles
applicable to judicial review of
administrative decisions, but asserts
that Maryland imposes a ‘‘special
interest” requirement whereby a party
“ordinarily must” show that his
personal property rights are specially
affected in a way different from the
general public in order to have common
law standing. The commenter states that
Maryland’s “‘special interest”
requirement differs significantly from
the ““general interest” requirement
under the Federal rule and that the
Court of Special Appeals of Maryland
has virtually excluded anyone but an
adjoining property holder from meeting
the “special harm’ requirement of
standing.

EPA Response to comment 5: No
Maryland appellate decision has
articulated those “interests” which are
sufficient to establish standing on the
part of an individual in an
environmental permit case. In the event
that a Maryland judicial decision having
precedential effect is issued in the
future which makes Maryland common
law standing requirements more
stringent than Article 11l standing
requirements, EPA will take appropriate
action under 40 CFR 70.10(c) (“‘Criteria
for Withdrawal of State Programs”).

Comment 6: One commenter asserts
that MESA places major limitations
upon when and where a private citizen
may initiate an action and that judicial
application of MESA renders nugatory
MESA'’s supposedly broad standing
requirements.

EPA Response to comment 6: While it
is clear that MESA confers standing on
any individual citizen residing *‘in the
county or Baltimore City where the
action is brought”, no reported
Maryland appellate decision has
interpreted the additional standard set
forth in MESA which confers standing
on any individual citizen able to
“*demonstrate that the alleged condition,
activity, or failure complained of affects
the environment where he resides.” In

the event that a Maryland judicial
decision having precedential effect is
issued in the future which makes
MESA'’s standing requirements more
stringent than Article Il standing
requirements, EPA will take appropriate
action under 40 CFR 70.10(c).

Comment 7: One commenter notes
that organizational standing under
Maryland common law is significantly
more restrictive than under Federal law
in that the organization’s members must
meet the “‘special harm” test and the
organization itself must have its own
“property” interest, separate and
distinct from that of its members and
the public at large.

EPA Response to comment 7: EPA has
identified the commenter’s concerns as
an interim approval issue and agrees
that Maryland standing requirements
are somewhat less favorable than the
standing requirements of Article 11l with
respect to organizations not doing
business in Maryland. See, 60 FR 55231,
55233. The federal courts interpret
Atrticle 111 to provide standing for
organizations in actions brought to
protect the interests of their members,
provided certain conditions are met.
See, Chesapeake Bay Foundation v.
Bethlehem Steel Corp., 608 F.Supp. 440
(D. Md. 1985). Under the Maryland
common law of standing, an
organization must have an interest of its
own, separate and distinct from that of
its individual members, in order to
establish standing. Medical Waste
Associates, Inc. v. Maryland Waste
Coalition, 327 Md. 596 (1992). However,
the Maryland Attorney General notes
that if at least one plaintiff in an action
for review of a permit establishes
standing, the Maryland courts will not
ordinarily inquire as to whether other
plaintiffs have standing. Therefore, an
organization doing business outside of
Maryland may be able to participate in
a permit challenge on behalf of its
individual members if other parties
having the requisite standing also join
as plaintiffs in the action.

Maryland’s program submittal
substantially meets the standing
requirements of title V of the CAA and
40 CFR part 70. However, in order to
meet fully the requirements of section
502(b)(6) of the CAA and 40 CFR
70.4(b)(3)(x), MESA must be amended to
accord non-state residents and
organizations not doing business in
Maryland the same standing to
challenge part 70 permit decisions as
other “persons” as defined in MESA, or,
in the alternative, other appropriate
legislative action must be taken to
ensure that standing requirements for
such organizations are not more
restrictive than the minimum
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requirements of Article Il of the U.S.
Constitution as they apply to federal
courts.

Comment 8: One commenter
questions where the Maryland Attorney
General finds support for the
proposition that Maryland would
recognize a non-economic interest as
sufficient for standing purposes. The
commenter considers it clear that
Maryland recognizes only an
individual’s ““health or property”
interest and that not one single case
allows recreational, environmental or
aesthetic interests as being sufficient to
constitute the type of special interest
needed to establish standing under
Maryland common law (i.e., non-MESA)
standing.

EPA Response to comment 8: There
are no reported cases in Maryland that
would preclude a non-economic interest
(such as a recreational, conservational
or aesthetic interest) from constituting
the type of specific interest needed to
establish standing under Maryland
common law. If a Maryland judicial
decision having precedential effect is
issued in the future limiting the special
interest required for standing to
economic interests, then the Maryland
standing requirement would become
more stringent than Article 111 standing
requirements. See e.g., Commonwealth
of Virginia v. Carol M. Browner, et al.,
No. 95-1052, 1996 U.S. App. Lexis 5334
(plaintiff need not show ‘““pecuniary”
harm to have Article Ill standing; injury
to health or to aesthetic, environmental,
or recreational interests will suffice).
See, also, United States v. Students
Challenging Regulatory Agency
Procedures (SCRAP), 412 U.S. 669, 686—
87 (1973); Sierra Club v. Morton, 405
U.S. 727, 734 (1972). EPA would then
take appropriate action under 40 CFR
70.10(c).

Comment 9: One commenter asked
that EPA disapprove the Maryland part
70 Permit Program and take the first
steps to institute discretionary
sanctions.

EPA Response to comment 9:
Maryland’s part 70 Permit Program
submittal does not meet fully the
requirements of title V of the CAA and
40 CFR part 70 and full approval by
EPA is inappropriate. However,
Maryland’s part 70 Permit Program
submittal substantially meets the
requirements of title V of the CAA and
40 CFR part 70 and interim approval is
appropriate. During the interim
approval period, which may extend for
up to 2 years, Maryland is protected
from sanctions for failure to have a fully
approved title V, part 70 program. EPA
may apply discretionary sanctions,
where warranted, any time after the end

of an interim approval period if
Maryland has not timely submitted a
complete corrective program or EPA has
disapproved a submitted corrective
program.

B. Programmatic Issues

Comment 10: A commenter disagreed
with EPA’s statement that any
relaxation of a compliance plan or
schedule must be processed as a
significant permit modification. The
commenter believes that Maryland
should be allowed discretion to process
insubstantial changes to a compliance
plan or schedule as either
administrative or minor permit
revisions, and cites an example. The
commenter believes that it is
inappropriate to require a significant
permit modification for a one month
delay in meeting a compliance
milestone, when the state can assure
that the source is acting in good faith
and that the delay is beyond the
source’s control. The commenter
believes that this provision of the
regulation (Code of Maryland
Regulations (COMAR) 26.11.03.14.C)
should be approved as currently
written.

EPA Response to Comment 10: EPA
agrees with the comment and revises its
position, removing the requirement to
revise COMAR 26.11.03.14C as set out
in the proposed interim approval notice.
COMAR 26.11.03.14C does not prohibit
MDE from considering a change to a
compliance plan as a significant permit
modification. Rather, it provides an
additional requirement for changes to
compliance plans. Whereas sources may
make changes addressed in
administrative permit amendments (see
COMAR 26.11.03.15F) or minor permit
modifications (with some exceptions,
see COMAR 26.11.03.16G) before MDE
completes its amendment or
modification, changes to compliance
plans may not be made until they have
been approved in writing. The criteria
for determining the type of permit
modification that is required in any
particular instance are set out at
COMAR 26.11.03.14-19. In keeping
with these criteria, Maryland has the
discretion to treat “‘insubstantial”’
changes as administrative or minor
permit modifications, as appropriate.

Comment 11: A commenter expressed
support for MDE’s plan to place fee
revenues from the title V program into
a segregated portion of the Air and
Radiation Management and
Administration’s budget. Maryland’s
title V program allows surplus funds
from previous years to be carried over
to the following year and used solely for
the part 70 permit program. The

commenter recommended that the funds
be placed in an interest bearing account,
and credited to sources, according to the
proportion of the total of all emission
fees which were paid by the source in

a timely manner.

EPA Response to Comment 11: Part 70
requires that states establish a fee
schedule that results in revenues
sufficient to cover the permit program
costs. Part 70 does not specify how
surplus funds from one year should be
carried over to fund the next year, and
does not require that funds be placed in
an interest bearing account and credited
to sources. Maryland has discretion to
manage surplus funds as the state
determines is appropriate, provided that
the funds are used solely for title V
purposes and in accordance with the
provisions of part 70. The state is also
required under part 70.9(d) to provide
periodic accounting updates
demonstrating how fee revenues are
used solely to cover the costs of
implementing the title V program.

Comment 12: A commenter requested
that EPA encourage Maryland to adopt
a “trivial activities” list and set up a
process for approving trivial activities
on a case by case basis, as provided for
in the EPA’s “White Paper for
Streamlined Development of Part 70
Permit Applications.”

EPA Response to Comment 12: As
discussed in the “White Paper for
Streamlined Development Part 70
Permit Applications”, dated July 10,
1995, EPA believes that, in addition to
the insignificant activity provisions of
part 70.5(c), part 70.5 allows permitting
authorities to recognize certain activities
as being clearly trivial (i.e., emissions
units and activities which do not in any
way implicate applicable requirements)
and that such trivial activities can be
omitted from the permit application
even if not included on a list of
insignificant activities approved in a
state’s part 70 program. Permitting
authorities may, on a case-by-case basis
and without EPA approval, exempt
additional activities which are clearly
trivial. However, additional exemptions,
to the extent that the activities they
cover are not clearly trivial, still need to
be approved by EPA before being added
to state lists of insignificant activities.
While part 70.5 has been interpreted to
allow flexibility for the determination of
trivial activities, EPA will defer to
Maryland to determine whether similar
flexibility exists under its own permit
application provisions. EPA believes
that it is appropriate to have such
determinations made in the first
instance at the state level as the decision
of whether any particular item should
be on a state’s trivial list may depend on
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state-specific factors, such as whether
the activity is subject to state-only
requirements or specific requirements of
the SIP.

Comment 13: A commenter urged
EPA to allow the state to provide more
time for facilities to submit permit
applications. Maryland requires
facilities to submit permit applications
on a staggered basis within 4, 6 or 8
months after the effective date of EPA’s
approval of the title V program. The
commenter is concerned that pending
rulemakings for the title V program and
monitoring requirements are needed to
determine what will be required in a
title V permit application and permit.
Further, the commenter requested EPA
to develop a national standard for
permit application forms, so that no one
company or state would have a greater
or lesser burden in completing its
permit application.

EPA Response to Comment 13:
Section 503(c) of the CAA requires that
any person required to have a permit
shall submit to the permitting authority
a permit application and compliance
plan not later than 12 months after the
date on which the source becomes
subject to the program, or such earlier
date as the permitting authority may
establish. This requirement is
established by regulation at 40 CFR part
70.5(a)(1). EPA has no authority to allow
states to extend the time frame for
sources to submit permit applications
beyond the required 12 months. The
CAA and part 70 provide states
discretion to establish earlier due dates
for sources to submit permit
applications. Many states, including
Maryland, have done so, particularly so
that they will be able to meet the
requirement for issuing one-third of
permits within the first year of title V
program approval. EPA supports states’
decisions to establish earlier due dates
for permit applications and believes that
Maryland’s approach is reasonable.

EPA’s pending rulemakings
pertaining to the title V program and
monitoring requirements do not have an
impact on the information that sources
must include in permit applications.
Sources subject to Maryland’s title V
program, once approved, will be subject
to the requirements for permit
applications found in Maryland’s
regulations (primarily COMAR
26.11.03.02, 26.11.03.03, and
26.11.03.04).

EPA does not agree that a national
standardized permit application form
should be established. Part 70.5(c)
requires the state to provide a standard
application form(s) and provides that
the permitting authority may use its
discretion in developing application

forms that best meet program needs and
administrative efficiency. Part 70.5(c)
specifies the minimum types of
information that must be included in
permit applications.

C. Decision for “Interim’ Approval

Comment 14: One general comment
raised with respect to several of the
proposed interim approval issues
guestions why such program
deficiencies warrant interim approval
status. Although this same comment
was submitted with respect to several of
the proposed interim approval issues,
EPA will respond to this comment
generally in this rulemaking action.

EPA Response to comment 14: The
part 70 regulations define the minimum
elements required by the CAA for
approval of state operating permit
programs. Section 70.4(d) authorizes
EPA to grant interim approval in
situations where a state’s program
substantially meets the requirements of
part 70, but is not fully approvable. In
reviewing Maryland’s operating permit
regulations, several instances in which
the impact of seemingly “small”
deficiencies such as vague or awkward
language, misplaced, misreferenced or
mislabeled provisions prevents EPA
from being able to determine that the
requirements of part 70 are fully met.
EPA identified such deficiencies as
“interim approval issues’ which
Maryland must revise, modify or
otherwise clarify to fully meet part 70’s
requirements. To the extent that EPA’s
concerns can be satisfied through other
mechanisms, regulatory revision may
not be necessary.

Comment 15: Commenters also have
guestioned the propriety of EPA’s
proposal to grant interim approval
status to Maryland’s title V Program in
light of recognized deficiencies in the
Program’s standing requirements for
judicial review and have previously
suggested that EPA may be applying
inconsistent approval standards and an
inconsistent level of review and
comment among the various state and
local jurisdictions seeking operating
permit program approvals under title V
of the CAA.

EPA Response to comment 15: EPA
believes that MESA provides adequate
standing for judicial review to Maryland
residents and corporations, and any
partnership, organization, association or
legal entity doing business in the state,
all of whom are defined as ““persons”
therein. EPA further believes that the
substantial majority of challenges to
state permit actions will be brought by
resident individuals and organizations
doing business within the state and who
will have standing for judicial review

pursuant to MESA. EPA recognizes that
non-state residents must establish
standing pursuant to Maryland common
law, which requires a “specific interest
or property right” such that the party
will suffer harm that is different in kind
from that suffered from the general
public. However, there are no reported
cases in Maryland that would preclude
non-economic interests such as
recreational, conservational or aesthetic
interests from constituting the type of
specific interest needed for standing. In
the event that a Maryland decision
having precedential effect subsequently
limits the special interest required for
standing to economic interests, or
otherwise makes the Maryland standing
requirements more stringent that Article
Il standing requirements, EPA has
previously stated its intent to take
appropriate action under 40 CFR
70.10(c). EPA also acknowledges, as an
interim approval issue, that Maryland
standing requirements are somewhat
less favorable than the standing
requirements of Article Il with respect
to organizations not doing business in
Maryland and that Maryland must
accord non-state residents and
organizations not doing business in the
state the same standing rights to
challenge part 70 permit decisions as
other “persons’ as defined in MESA. In
the interim, an organization doing
business outside Maryland still may be
able to participate in a permit challenge
on behalf of its individual members if it
joins other plaintiffs who already have
the requisite standing in the action, as
Maryland courts will not ordinarily
inquire as to whether other plaintiffs
have standing.

For these reasons, EPA believes that
Maryland’s program currently provides
the requisite standing for judicial review
to the broad majority of prospective
plaintiffs in part 70 state permit actions
and substantially meets the
requirements of part 70. EPA further
believes that Maryland’s program meets
each of the minimum requirements of
40 CFR 70.4(d)(3), such that interim
approval should be granted to
Maryland’s title V Program.

EPA has applied consistent review,
comment and approval standards among
the various jurisdictions seeking
approval of operating permit programs
under title V of the CAA. EPA evaluates
each program separately to determine if
it meets the requirements of 40 CFR part
70 and has not proposed approval for
any state operating permits program that
does not substantially meet the
requirements for standing for judicial
review as required by section 502(b)(6)
of the Act and 40 CFR 70.4(b)(3)(x).
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Some commenters have questioned
the consistency of EPA’s review,
comment and approval standards with
respect to the issue of standing for
judicial review because EPA proposes to
grant interim approval status to
Maryland’s title V Program after
acknowledging certain deficiencies in
Maryland’s program submittal. These
commenters note that EPA previously
denied approval of the Commonwealth
of Virginia’s Program upon finding that
limitations on judicial review in
Virginia did not meet the minimum
threshold standing requirements of
Atrticle Il1.

On the basis of five disapproval
issues, including the issue of standing
for judicial review, EPA determined that
Virginia’s operating program submittal
did not substantially meet the
requirements of part 70 and, therefore,
was not eligible for interim approval.
(See 59 FR 62324 (December 5, 1994)).
On the issue of standing for judicial
review, EPA took particular note that
section 10.1-1318(B) of the Code of
Virginia extends the right to seek
judicial review only to persons who
have suffered “‘actual, threatened, or
imminent injury * * *” where “such
injury is an invasion of an immediate,
legally protected, pecuniary and
substantial interest which is concrete
and particularized * * *”’ and found
that the limitations on judicial review in
Virginia did not meet the minimum
threshold standing requirements of
Atrticle Il of the U.S. Constitution and
did not meet the minimum program
approval criteria under title V. (See 59
FR 31183, 31184 (June 17, 1994)).

The strict limitations on judicial
review which are contained in
Virginia’s program submittal are in
sharp contrast to the comparatively
minor limitations on judicial review
contained in Maryland’s operating
program submittal (as described above).
Because Maryland’s program submittal
confers general standing privileges on
all state residents and organizations
doing business in the state (i.e., the
broad majority of potential plaintiffs),
and for the additional reasons explained
above, EPA believes that Maryland’s
program submittal substantially meets
the standing requirements of title V of
the CAA and 40 CFR part 70. EPA
further believes that such a finding is
factually appropriate and is consistent
with applicable approval standards and
prior EPA program evaluations.

D. Part 70 Supplemental Rule

Comment 16: A commenter expressed
support for EPA’s supplemental
proposed rule for the title V program
(See 60 FR 45530, August 31, 1995)

which would provide states the
flexibility to match the level of review
of permit revisions to the environmental
significance of the operational change.

EPA Response to Comment 16: This
comment does not pertain to EPA’s
proposed interim approval action for
Maryland’s title V program. EPA’s
approval action for Maryland is based
on 40 CFR part 70 as promulgated on
July 21, 1992. Once EPA promulgates
final revisions to the part 70 program,
the state will be required to amend its
title V program to reflect the changes.

FINAL ACTION: EPA is promulgating
interim approval of the operating
permits program submitted by Maryland
on May 9, 1995, and supplemented on
June 9, 1995. Maryland must make the
changes identified in the notice of
proposed rulemaking, with the
exception noted in Comment 10 above,
in order to fully meet the requirements
of the July 21, 1992 version of part 70
(See 60 FR 55231, October 30, 1995).

The scope of Maryland’s part 70
program approved in this action applies
to all part 70 sources (as defined in the
approved program) within Maryland,
except any sources of air pollution over
which an Indian Tribe has jurisdiction.
See, e.g., 59 FR 55813, 55815-18 (Nov.
9, 1994). The term “Indian Tribe” is
defined under the Act as “‘any Indian
tribe, band, nation, or other organized
group or community, including any
Alaska Native village, which is federally
recognized as eligible for the special
programs and services provided by the
United States to Indians because of their
status as Indians.” See section 302(r) of
the CAA; see also 59 FR 43956, 43962
(Aug. 25, 1994); 58 FR 54364 (Oct. 21,
1993).

This interim approval extends until
August 3, 1998. During this interim
approval period, Maryland is protected
from sanctions for failure to have a fully
approved title V, part 70 program, and
EPA is not obligated to promulgate,
administer and enforce a federal
operating permits program in Maryland.
Permits issued under a program with
interim approval have full standing with
respect to part 70, and the 1-year time
period for submittal of permit
applications by subject sources begins
upon the effective date of this interim
approval, as does the 3-year time period
for processing the initial permit
applications.

If Maryland fails to submit a complete
corrective program for full approval by
February 3, 1998, EPA will start an 18-
month clock for mandatory sanctions. If
Maryland then fails to submit a
corrective program that EPA finds
complete before the expiration of that
18-month period, EPA will be required

to apply one of the sanctions in section
179(b) of the Act, which will remain in
effect until EPA determines that
Maryland has corrected the deficiency
by submitting a complete corrective
program. Moreover, if the Administrator
finds a lack of good faith on the part of
Maryland, both sanctions under section
179(b) will apply after the expiration of
the 18-month period until the
Administrator determined that
Maryland had come into compliance. In
any case, if, six months after application
of the first sanction, Maryland still has
not submitted a corrective program that
EPA has found complete, a second
sanction will be required.

If EPA disapproves Maryland’s
complete corrective program, EPA will
be required to apply one of the section
179(b) sanctions on the date 18 months
after the effective date of the
disapproval, unless prior to the date on
which the sanction would be applied
Maryland has submitted a revised
program and EPA has determined that it
corrected the deficiencies that prompted
the disapproval. Moreover, if the
Administrator finds a lack of good faith
on the part of Maryland, both sanctions
under section 179(b) shall apply after
the expiration of the 18-month period
until the Administrator determines that
Maryland has come into compliance. In
all cases, if, six months after EPA
applies the first sanction, Maryland has
not submitted a revised program that
EPA has determined corrects the
deficiencies, a second sanction is
required.

In addition, discretionary sanctions
may be applied where warranted any
time after the expiration of an interim
approval period if Maryland has not
timely submitted a complete corrective
program or EPA has disapproved its
submitted corrective program.
Moreover, if EPA has not granted full
approval to Maryland’s program by the
expiration of the interim approval
period, EPA must promulgate,
administer and enforce a federal permits
program for Maryland upon the date the
interim approval period expires.

Requirements for approval, specified
in 40 CFR 70.4(b), encompass the CAA’s
section 112(1)(5) requirements for
approval of a program for delegation of
section 112 standards as promulgated by
EPA as they apply to part 70 sources.
Section 112(1)(5) requires that the state’s
program contain adequate authorities,
adequate resources for implementation,
and an expeditious compliance
schedule, which are also requirements
under part 70. Therefore, EPA is also
promulgating approval under section
112(1)(5) and 40 CFR 63.91 of
Maryland’s program for receiving
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delegation of section 112 standards that
are unchanged from federal standards as
promulgated. This program for
delegations only applies to sources
covered by the part 70 program.

Additionally, EPA is promulgating
approval of Maryland’s operating
permits program, under the authority of
title V and part 70 for the purpose of
implementing section 112(g) to the
extent necessary during the transition
period between promulgation of the
federal section 112(g) rule and adoption
of any necessary state rules to
implement EPA’s section 112(g)
regulations. However, since this
approval is for the purpose of providing
a mechanism to implement section
112(g) during the transition period, the
approval of the operating permits
program for this purpose will be
without effect if EPA decides in the
final section 112(g) rule that sources are
not subject to the requirements of the
rule until state regulations are adopted.
Although section 112(1) generally
provides the authority for approval of
state air toxics programs, title V and
section 112(g) provide authority for this
limited approval because of the direct
linkage between implementation of
section 112(g) and title V. Unless the
federal section 112(g) rule establishes a
specific time frame for the adoption of
state rules, the duration of this approval
is limited to 18 months following
promulgation by EPA of section 112(g)
regulations, to provide the state with
adequate time to adopt regulations
consistent with federal requirements.

The Office of Management and Budget
has exempted this action from Executive
Order 12866 review.

EPA’s actions under section 502 of the
Act do not create any new requirements,
but simply address operating permits
programs submitted to satisfy the
requirements of 40 CFR part 70. Because
this action to grant interim approval of
Maryland’s operating permits program
pursuant to title V of the CAA and 40
CFR part 70 does not impose any new
requirements, it does not have a
significant impact on a substantial
number of small entities.

EPA has determined that this action,
promulgating interim approval of
Maryland’s operating permits program,
does not include a federal mandate that
may result in estimated costs of $100
million or more to either state, local, or
tribal governments in the aggregate, or
to the private sector. This federal action
approves pre-existing requirements
under state or local law, and imposes no
new federal requirements. Accordingly,
no additional costs to state, local, or
tribal governments, or to the private
sector result from this action.

List of Subjects in 40 CFR Part 70

Environmental Protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Operating permits, and
Reporting and recordkeeping
requirements.

Dated: June 19, 1996.
W. Michael McCabe,
Regional Administrator.

Part 70, title 40 of the Code of Federal
Regulations is amended as follows:

PART 70—[AMENDED]

1. The authority citation for part 70
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

2. Appendix A to part 70 is amended
by adding the entry for Maryland in
alphabetical order to read as follows:

Appendix A to Part 70—Approval
Status of State and Local Operating
Permits Programs

* * * * *

Maryland

(a) Maryland Department of the
Environment: submitted on May 9,
1995; interim approval effective on
August 2, 1996; interim approval
expires August 3, 1998.

(b) Reserved

* * * * *

[FR Doc. 96-17020 Filed 7-3-96; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 180
[OPP-300420A; FRL-5381-5]
RIN 2070-AB78

Potassium Citrate; Tolerance
Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document establishes an
exemption from the requirement of a
tolerance for residues of potassium
citrate (CAS Reg. No. 866—-84-2), when
used as an inert ingredient (chelating
agent and pH control) in pesticide
formulations applied to growing crops,
raw agricultural commodities after
harvest and animals. This regulation
was requested by Monsanto Company
and Zeneca Ag Products, pursuant to
the Federal Food, Drug, and Cosmetic
Act (FFDCA).

EFFECTIVE DATE: This regulation
becomes effective July 3, 1996.
ADDRESSES: Written objections,
identified by the document control

number, [OPP-300420A] may be
submitted to: Hearing Clerk (1900),
Environmental Protection Agency, Rm.
M3708, 401 M St., SW., Washington, DC
20460. A copy of any objections and
hearing requests filed with the Hearing
Clerk should be identified by the
document control number and
submitted to: Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
copy of objections and hearing request
to: Rm. 1132, CM#2, 1921 Jefferson
Davis Hwy., Arlington, VA 22202. Fees
accompanying objections shall be
labeled “Tolerance Petition Fees’ and
forwarded to: EPA Headquarters
Accounting Operations Branch, OPP
(Tolerance Fees), P.O. Box 360277M,
Pittsburgh, PA 15251.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect in 5.1 file
format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the docket number [OPP-300420A]. No
“Confidential Business Information”
(CBI) should be submitted through e-
mail. Electronic comments on this
proposed rule may be filed online at
many Federal Depository Libraries.
Additional information on electronic
submissions can be found below in this
document.

FOR FURTHER INFORMATION CONTACT: By
mail: Amelia M. Acierto, Registration
Support Branch, Registration Division
(7505W), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Westfield Building North, 6th Fl., 2800
Crystal Drive, Arlington, VA 22202,
(703) 308-8375; e-mail:
acierto.amelia@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register of April 10, 1996 (61
FR 15915), EPA issued a proposed rule
(FRL-5361-2) gave notice that
Monsanto Company, 700 14th Street,
NW., Washington, DC 20005 had
submitted pesticide petition (PP)
6E4607 and Zeneca Ag Products, 1800
Concord Pike, Wilmington, DE 19850—
5458 had submitted pesticide petition
(PP) 6E4637 to EPA requesting that the
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Administrator, pursuant to section
408(e) of the Federal Food, Drug, and
Cosmetic Act (FFDCA), 21 U.S.C.
346a(e), propose to amend 40 CFR
180.1001(c) and (e) by establishing an
exemption from the requirement of a
tolerance for residues of potassium
citrate (CAS Reg. No. 866—-84—2) when
used as an inert ingredient (chelating
agent and pH control) in pesticide
formulations applied to growing crops,
raw agricultural commodities after
harvest and animals.

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125, and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
Solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active.

There were no comments or requests
for referral to an advisory committee
received in response to the proposed
rule.

The data submitted relevant to the
proposal and other relevant material
have been evaluated and discussed in
the proposed rule. Based on the data
and information considered, the Agency
concludes that the tolerance exemption
will protect the public health.
Therefore, the tolerance exemption is
established as set forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
and/or request a hearing with the
Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
request for a hearing will be granted if

the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

A record has been established for this
rulemaking under docket number [OPP—
300420A] (including objections and
hearing requests submitted
electronically as described below). A
public version of this record, including
printed, paper versions of electronic
comments, which does not include any
information claimed as CBI is available
for public inspection from 8 a.m. to 4:30
p.m.,Monday through Friday, excluding
legal holidays. The public record is
located in Room 1132 of the Public
Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall 1B2, 1921 Jefferson Davis
Highway, Arlington, VA.

A copy of electronic objections and
hearing requests filed with the Hearing
Clerk can be sent directly to EPA at:

opp-docket@epamail.epa.gov

A copy of electronic objections and
hearing requests filed with the Hearing
Clerk must be submitted as an ASCII file
avoiding the use of special characters
and any form of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer all comments received
electronically into printed, paper form
as they are received and will place the
paper copies in the official rulemaking
record which will also include all
comments submitted directly in writing.
The official rulemaking record is the
paper record maintained at the address
in “ADDRESSES” at the beginning of
this document.

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether the regulatory
action is “‘significant” and therefore
subject to all the requirements of the
Executive Order (i.e., Regulatory Impact
Analysis, review by the Office of
Management and Budget (OMB)). Under
section 3(f), the order defines
“significant” as those actions likely to
lead to a rule (1) having an annual effect
on the economy of $100 million or

more, or adversely and materially
affecting a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or tribal governments or
communities (also known as
*economically significant”); (2) creating
serious inconsistency or otherwise
interfering with an action taken or
planned by another agency; (3)
materially altering the budgetary
impacts of entitlement, grants, user fees,
or loan programs; or (4) raising novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Pursuant to the terms of this
Executive Order, EPA has determined
that this rule is not “significant” and is
therefore not subject to OMB review.

This action does not impose any
enforceable duty, or contain any
“unfunded mandates” as described in
Title 11 of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4), or
require prior consultation as specified
by Executive Order 12875 (58 FR 58093,
October 28, 1993), entitled Enhancing
the Intergovernmental Partnership, or
special consideration as required by
Executive Order 12898 (59 FR 7629,
February 16, 1994).

Under 5 U.S.C. 801(a)(1)(A) of the
Administrative Procedure Act (APA) as
amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (Title Il of Pub. L. 104-121, 110
Stat. 847), EPA submitted a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives and the
Comptroller General of the General
Accounting Office prior to publication
of the rule in today’s Federal Register.
This rule is (is not) a “major rule” as
defined by 5 U.S.C. 804(2) of the APA
as amended.

Pursuant to the requirements of the
Regulatory Flexibility Act (5 U.S.C.
601-612), the Administrator has
determined that regulations establishing
new tolerances or raising tolerance
levels or establishing exemptions from
tolerance requirements do not have a
significant economic impact on a
substantial number of small entities. A
certification statement to this effect was
published in the Federal Register of
May 4, 1981 (46 FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.
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Dated: June 24, 1996.

Peter Caulkins,

Acting Director, Registration Division, Office
of Pesticide Programs.

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

alphabetically the inert ingredient, to
read as follows:

§180.1001 Exemptions from the
requirement of a tolerance.

* * * * *
Therefore, 40 CFR part 180 is
P 2.1n §180.1001 the table to paragraph () * * *
amended as follows: _ .
(c) and (e) is amended by adding
Inert ingredients Limits Uses
Potassium citrate (CAS Reg. No. 866-84-2) ............... Chelating agent, pH control
* * * * * * *
(e) * * *
Inert ingredients Limits Uses
Potassium citrate (CAS Reg. No. 866-84-2) ............... Chelating agent, pH control
* * * * * * *

[FR Doc. 96-16859 Filed 7-2-96; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Part 180
[OPP-300419A; FRL-5381-2]
RIN 2070-AB78

Pentaerythritol Stearates; Tolerance
Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document establishes an
exemption from the requirement of a
tolerance for residues of a mixture of
chemicals known as pentaerythritol
stearates (CAS Reg. No. 85116-93-4),
which include pentaerythritol
monostearate (CAS Reg. No. 78-23-9),
pentaerythritol distearate (CAS Reg. No.
13081-97-5), pentaerythritol tristearate
(CAS Reg. No. 28188-24-1), and
pentaerythritol tetrastearate (CAS Reg.
No. 115-83-3) when used as an inert
ingredient (emulsifier) at a
concentration of no more than 25 ppm
in pesticide formulations applied to
growing crops and to raw agricultural
commodities after harvest. This
regulation was requested by Wacker
Silicones Corporation, pursuant to the
Federal Food, Drug, and Cosmetic Act
(FFDCA).

EFFECTIVE DATE: This regulation
becomes effective July 3, 1996.
ADDRESSES: Written objections,
identified by the docket number, [OPP-
300419A] may be submitted to: Hearing

Clerk (1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. A copy of any
objections and hearing requests filed
with the Hearing Clerk should be
identified by the docket number and
submitted to: Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
copy of objections and hearing request
to: Rm. 1132, CM#2, 1921 Jefferson
Davis Hwy., Arlington, VA 22202. Fees
accompanying objections shall be
labeled “Tolerance Petition Fees’” and
forwarded to: EPA Headquarters
Accounting Operations Branch, OPP
(Tolerance Fees), P.O. Box 360277M,
Pittsburgh, PA 15251.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov.

Copies of objections and hearing
requests must be submitted as an ASCII
file avoiding the use of special
characters and any form of encryption.
Copies of objections and hearing
requests will also be accepted on disks
in WordPerfect 5.1 file format or ASCII
file format. All copies of objections and
hearing requests in electronic form must
be identified by the docket number
(OPP-300419A). No “Confidential
Business Information’ (CBI) should be
submitted through e-mail. Electronic
comments on this proposed rule may be
filed online at many Federal Depository

Libraries. Additional information on
electronic submissions can be found
below in this document.

FOR FURTHER INFORMATION CONTACT: By
mail: Amelia M. Acierto, Registration
Support Branch, Registration Division
(7505W), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Westfield Building North, 6th FI., 2800
Crystal Drive, Arlington, VA 22202,
(703) 308-8375; e-mail:
acierto.amelia@epamail.epa.gov.

SUPPLEMENTARY INFORMATION: In the
Federal Register of April 17, 1996 (61
FR 16747), EPA issued a proposed rule
(FRL-5355-7), gave notice that Wacker
Silicones Corporation, 3301 Sutton
Road, Adrian, Michigan 49221-9397
had submitted pesticide petition (PP)
4E4378 to EPA requesting that the
Administrator, pursuant to section
408(e) of the Federal Food, Drug, and
Cosmetic Act (FFDCA), 21 U.S.C.
346a(e), propose to amend 40 CFR
180.1001(c) by establishing an
exemption from the requirement of a
tolerance for residues of a mixture of
chemicals known as pentaerythritol
stearates (pentaerythritol monostearate
(CAS Reg. No. 78-23-9), pentaerythritol
distearate (CAS Reg. No. 13081-97-5),
pentaerythritol tristearate (CAS Reg. No.
28188-24-1) and pentaerythritol
tetrastearate (CAS Reg. No. 115-83-3)
when used as an inert ingredient
(emulsifier) in pesticide formulations
applied to growing crops or to raw
agricultural commodities after harvest.
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Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125, and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
Solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active.

There were no comments or requests
for referral to an advisory committee
received in response to the proposed
rule.

The data submitted relevant to the
proposal and other relevant material
have been evaluated and discussed in
the proposed rule. Based on the data
and information considered, the Agency
concludes that the tolerance exemption
will protect the public health.
Therefore, the tolerance exemption is
established as set forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
and/or request a hearing with the
Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

A record has been established for this
rulemaking under docket number (OPP—
300419A) (including objections and
hearing requests submitted
electronically as described below). A
public version of this record, including
printed, paper versions of electronic
comments, which does not include any
information claimed as CBl is available
for public inspection from 8 a.m. to 4:30
p.m., Monday through Friday, excluding
legal holidays. The public record is
located in Room 1132 of the Public
Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Highway, Arlington, VA.

Electronic comments may be sent
directly to EPA at:

opp-docket@epamail.epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in “ADDRESSES” at the
beginning of this document.

Under Executive Order 12866 (58 FR
51735, Oct. 4, 1993), the Agency must
determine whether the regulatory action
is “significant” and therefore subject to
review by the Office of Management and
Budget (OMB) and the requirements of
the Executive Order. Under section 3(f),
the order defines a “significant
regulatory action” as an action that is
likely to result in a rule (1) having an
annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities (also
referred to as “‘economically
significant”); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal

mandates, the President’s priorities, or
the principles set forth in this Executive
Order. Pursuant to the terms of the
Executive Order, EPA has determined
that this rule is not ““significant” and is
therefore not subject to OMB review.

This action does not impose any
enforceable duty, or contain any
“unfunded mandates’ as described in
Title 1l of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104-4), or
require prior consultation as specified
by Executive Order 12875 (58 FR 58093,
October 28, 1993), entitled Enhancing
the Intergovernmental Partnership, or
special consideration as required by
Executive Order 12898 (59 FR 7629,
February 16, 1994).

Under 5 U.S.C. 801(a)(1)(A) of the
Administrative Procedure Act (APA) as
amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (Title Il of Pub. L. 104-121, 110
Stat. 847), EPA submitted a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives and the
Comptroller General of the General
Accounting Office prior to publication
of the rule in today’s Federal Register.
This rule is not a “major rule’” as
defined by 5 U.S.C. 804(2) of the APA
as amended.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96—
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: June 24, 1996.

Peter Caulkins,

Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.
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2. The table in §180.1001(c) is §180.1001 Exemptions from the (c)* > =*
amended by adding alphabetically the requirement of a tolerance.
inert ingredient, to read as follows: * * * * *
Inert ingredients Limits Uses
Pentaerythritol stearates mixture (CAS Reg. No. | No more than 25 ppm in pes- | Emulsifier

85116-93-4) which include pentaerythritol mono-
stearate (CAS Reg. No. 78-23-9), pentaerythritol
distearate (CAS Reg. No. 13081-97-5), pentaeryth-
ritol tristearate (CAS Reg. No. 28188-24-1) and
pentaerythritol tetrastearate (CAS Reg. No. 115-83—

3).

ticide formulations.

* * * * *

[FR Doc. 96-16857 Filed 7-2-96; 8:45 am]
BILLING CODE 6560-50-F

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 96-27; RM-8750]

Radio Broadcasting Services; Pullman,
WA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Keith E. Lamonica, allots
Channel 249A at Pullman, Washington,
as the community’s third local
commercial FM transmission service
See 61 FR 9410, March 8, 1996. Channel
249A can be allotted to Pullman in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
8.8 kilometers (5.5 miles) east to avoid
a short-spacing to the construction
permit site of Station WLKY (FM),
Channel 250C1, Milton-Freewater,
Oregon, and to the licensed site of
Station KISC(FM), Channel 251C,
Spokane, Washington. The coordinates
for Channel 249A at Pullman are North
Latitude 46—44-37 and West Longitude
117-03-34. Since Pullman is located
within 320 kilometers (200 miles) of the
U.S.-Canadian border, concurrence of
the Canadian government has been
obtained. With this action, this
proceeding is terminated.

DATES: Effective August 12, 1996. The
window period for filing applications
will open on August 12, 1996, and close
on September 12, 1996.

FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Mass Media
Bureau, (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 95-27,
adopted June 21, 1996, and released
June 28, 1996. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Service, Inc., (202) 857-3800, 2100 M
Street, NW., Suite 140, Washington, DC
20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: Sections 303, 48 Stat., as
amended, 1082; 47 U.S.C. 154, as amended.

§973.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Washington, is
amended by adding Channel 249A at
Pullman.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-16954 Filed 7—2-96; 8:45 am]
BILLING CODE 6712-01-F

47 CFR Part 73
[MM Docket No. 96-25; RM—-8752]

Radio Broadcasting Services; Forest
Acres, SC

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Kuhel Communications,
allots Channel 232A at Forest Acres,
South Carolina, as the community’s first
local aural transmission service. See 61
FR 9411, March 8, 1996. Channel 232A
can be allotted to Forest Acres in
compliance with the Commission’s
minimum distance separation
requirements without the imposition of
a site restriction. The coordinates for
Channel 232A at Forest Acres are North
Latitude 34—-01-09 and West Longitude
80-59-24. With this action, this
proceeding is terminated.

DATES: Effective August 12 1996. The
window period for filing applications
will open on August 12, 1996 and close
on September 12, 1996.

FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Mass Media
Bureau, (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 96—25,
adopted June 21, 1996, and released
June 28, 1996. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Service, Inc., (202) 857-3800, 2100 M
Street, NW., Suite 140, Washington, DC
20037.



34744

Federal Register / Vol. 61, No. 129 / Wednesday, July 3, 1996 / Rules and Regulations

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: Sections 303, 48 Stat., as
amended, 1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under South Carolina, is
amended by adding Forest Acres,
Channel 232A.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-16955 Filed 7-2-96; 8:45 am]
BILLING CODE 6712-01-F

47 CFR Part 73

[MM Docket No. 95-46; RM—8594]

Radio Broadcasting Services;
Edenton, Columbia and Pine Knoll
Shores, NC

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Lawrence F. and Margaret A.
Loesch, substitutes Channel 273C1 for
Channel 273C2 at Edenton, NC, reallots
Channel 273C1 from Edenton to
Columbia, NC, and modifies the license
of Station WERX-FM to specify
operation on the higher class channel
and Columbia as its community of
license. See 60 FR 19878, April 21,
1995. The proposal to substitute
Channel 290A for vacant but applied-for
Channel 272A at Pine Knoll Shores, NC,
is moot since the Commission deleted
the channel, without replacement, and
dismissed the sole application for the
channel. See 10 FCC Rcd 13159 (1995).
Channel 273C1 can be allotted to
Columbia in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 24.7 kilometers (15.3
miles) south-southeast, at coordinates
35-42-48 NL; 76-08-34 WL, to avoid
short-spacings to Stations WOLC,
Channel 273B, Princess, MD, and
WHLQ, Channel 273A, Louisburg, NC.
With this action, this proceeding is
terminated.

EFFECTIVE DATE: August 12, 1996.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 95-46,
adopted June 21, 1996, and released
June 28, 1996. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW.
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., (202) 857-3800, 2100 M Street,
NW., Suite 140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED)]

1. The authority citation for part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under North Carolina, is
amended by removing Channel 273C2 at
Edenton and adding Channel 273C1 at
Columbia.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-16956 Filed 7—2—-96; 8:45 am]
BILLING CODE 6712-01-F

47 CFR Part 73
[MM Docket No. 96-29; RM-8731]

Radio Broadcasting Services; Chester
and Richmond, VA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Hoffman Communications,
Inc., substitutes Channel 266A for
Channel 289A for Station WDYL(FM) at
Chester, Virginia; and substitutes
Channel 289A for Channel 266A for
Station WSMJ(FM) at Richmond,
Virginia; and modifies the
authorizations of Station WDYL(FM)
and WSMJ(FM), respectively. Channel
266A can be allotted to Chester and
Channel 289A can be allotted to

Richmond in compliance with the
Commission’s minimum distance
separation requirements and can be
used at the transmitter sites specified in
Stations WDYL(FM)’s and WSMJ(FM)’s
authorizations, respectively. The
coordinates for Channel 266A at
Chester, Virginia, are 37-22-58 and 77—
25-41. The coordinates for Channel
289A at Richmond, Virginia, are 37-30—
52 and 77-30-28. With this action, this
proceeding is terminated.

EFFECTIVE DATE: August 12, 1996.

FOR FURTHER INFORMATION CONTACT: Pam
Blumenthal, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket N0.96-29,
adopted June 21, 1996, and released
June 28, 1996. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
ITS, Inc., (202) 857-3800, 2100 M
Street, NW., Suite 140, Washington, DC
20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Virginia, is amended
by removing Channel 289A and adding
Channel 266A at Chester; and by
removing Channel 266A and adding
Channel 289A at Richmond.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-16957 Filed 7-2-96; 8:45 am]
BILLING CODE 6712-01-F

47 CFR Part 73
[MM Docket No. 96-30; RM-8762]

Television Broadcasting Services;
Antigo, WI

AGENCY: Federal Communications
Commission.
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ACTION: Final rule.

SUMMARY: Action in this proceeding
allots UHF Television Channel 46 to
Antigo, Wisconsin, in response to a
petition filed by Robert J. Cox d/b/a
Native American Television. The
coordinates for Channel 46 at Antigo are
45-08-54 and 89-09-00. Canadian
concurrence has been obtained for this
allotment.

EFFECTIVE DATE: August 12, 1996.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 96-30,
adopted June 21, 1996, and released
June 28, 1996. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s
Reference Center (Room 239), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Services, Inc., 2100 M
Street, NW., Suite 140, Washington, DC
20037, (202) 857-3800.

List of Subjects in 47 CFR Part 73
Television broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.606 [Amended]

2. Section 73.606(b), the Table of TV
Allotments under Wisconsin, is
amended by adding Antigo, Channel 46.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-16953 Filed 7-2-96; 8:45 am]
BILLING CODE 6712-01-F

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Part 1
[OST Docket No. 1; Amdt. 1-277]

Organization and Delegation of Powers
and Duties; Delegation to the
Commandant, United States Coast
Guard

AGENCY: Office of the Secretary, DOT.
ACTION: Final rule.

SUMMARY: The Secretary of
Transportation has delegated to the
Commandant, United States Coast
Guard, the authority contained in 14
U.S.C. 326 to remove an officer from
active duty, and the authority in 14
U.S.C. 256(b), to establish the promotion
zone for rear admiral (lower half). The
Code of Federal Regulations does not
reflect these delegations; therefore, a
change is necessary.

EFFECTIVE DATE: July 3, 1996.

FOR FURTHER INFORMATION CONTACT:
LCDR Michael Lehocky, Human
Resources Directorate, (202) 267-1664,
U.S. Coast Guard, 2100 Second Street,
SW., Washington, DC 20593; LCDR
Vincent DeLaurentis, Coast Guard
Personnel Command, (202) 267—-2883,
U.S. Coast Guard, 2100 Second Street,
SW., Washington, DC 20593; or Ronald
Gordon, Executive Secretariat, (202)
366-9761, Department of
Transportation, 400 Seventh Street,
SW., Washington, DC 20590.

SUPPLEMENTARY INFORMATION: Section
256(b) of Title 14, U.S. Code contains
the Secretary’s authority to establish the
promotion zone for rear admirals. On
September 16, 1986, then Secretary
Elizabeth Dole delegated to the
Commandant, United States Coast
Guard, the Secretary’s authority under
14 U.S.C. 256(b) to establish the
promotion zone for rear admiral (lower
half) provided that all captains eligible
for consideration under the provisions
of section 257(a)(5), Title 14, U.S. Code
are placed in the zone. The necessary
changes to the Code of Federal
Regulations were never completed,
however, and the current CFR sections
relating to delegations still show this
authority reserved to the Secretary of
Transportation. (See 49 CFR 1.44(m)(3)).
Title 14, U.S. Code, sections 321, 322,
and 323 provide a three-board
(Determination Board, Board of Inquiry,
and Board of Review) process to
consider the record of a Coast Guard
officer whose performance is
substandard or whose record shows
moral or professional dereliction. If the

third board, the Board of Review,
recommends separation of the officer,
14 U.S.C. 326 requires that
recommendation to be forwarded to the
Secretary for final action. On January 6,
1987, then Secretary Elizabeth Dole
delegated the Secretary’s authority
under 14 U.S.C. 326 to the Commandant
of the Coast Guard. The necessary
changes to the Code of Federal
Regulations were never completed,
however, and the current CFR sections
relating to delegations still show this
authority reserved to the Secretary of
Transportation. (See 49 CFR 1.44(m)(4)).

This rule removes the reservations of
authority in section 1.44 and adds
specific delegations of authority to 49
CFR 1.46, thus amending the
codification to correctly reflect
secretarial delegations of authority to
the Commandant of the Coast Guard.

Since this amendment relates to
departmental management,
organization, procedure, and practice,
notice and comment on it are
unnecessary and it may be made
effective in fewer than 30 days after
publication in the Federal Register.
Therefore, this final rule is effective
upon publication in the Federal
Register.

List of Subjects in 49 CFR Part 1

Authority delegations (Government
agencies), Organization and functions
(Government agencies).

In consideration of the foregoing, Part
1 of Title 49, Code of Federal
Regulations, is amended to read as
follows:

PART 1—[AMENDED]

1. The authority citation for Part 1
continues to read as follows:

Authority: 49 U.S.C. 322; Pub.L. 101-552,
28 U.S.C. 2672, 31 U.S.C. 3711(a)(2).

§1.44 [Amended]

2. Sections 1.44(m)(3) and 1.44(m)(4)
are removed and reserved.

§1.46 [Amended]

3. Section 1.46 is amended by adding
new paragraphs (aaa) and (bbb) to read
as follows:

§1.46 Delegations to Commandant of the
Coast Guard.
* * * * *

(aaa) Establish the promotion zone for
rear admiral (lower half), provided all
captains eligible for consideration under
the provisions of section 257(a)(5), Title
14, U.S. Code, are placed in the zone.

(bbb) Remove an officer from active
duty under section 326, Title 14, U.S.
Code.
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Issued at Washington, DC, this 21st day of
June 1996.

Federico F. Pefa,

Secretary of Transportation.

[FR Doc. 96-16935 Filed 7-2-96; 8:45 am]
BILLING CODE 4910-62-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 630

[Docket No. 960314073-6145-02; 1.D.
030896E]

RIN 0648—-A123

Atlantic Swordfish Fishery; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Correction to final regulation.

SUMMARY: This document contains a
correction to the final regulation (I.D.
030896E) that was published Friday,
May 31, 1996, (61 FR 27304). The final
rule amended the regulations governing
the Atlantic swordfish fishery by setting
the 1996 quotas, and adjusting the
minimum size.

EFFECTIVE DATE: July 3, 1996.

FOR FURTHER INFORMATION CONTACT:
Ronald G. Rinaldo or Rebecca Lent,
301-713-2347; fax: 301-713-0596.

SUPPLEMENTARY INFORMATION:
Background

The final regulation that is the subject
of this correction establishes, within the
1996 quota, the amount of set aside for
the harpoon segment of the fishery. In
§630.25, the first sentence of paragraph
(b) was revised to establish a 21,500 Ib
(9,752 kg) dressed weight set aside for
the harpoon segment of the fishery
during the June 1 through November 30
semiannual period.

Need for Correction

As published, the final regulation
contains an error. In §630.25, the
second sentence of paragraph (b) is
referenced instead of the first sentence
of paragraph (b).

Correction of Publication

Accordingly, the publication on May
31, 1996, of the final regulation (1.D.

030896E) that is the subject of FR Doc.
96-13690 is corrected as follows:

§630.25 [Corrected]

On page 27308, in the first column, in
amendatory instruction seven, ‘‘second”
is corrected to read ““first”.

Dated: June 25, 1996.

Nancy Foster,

Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 96-17053 Filed 7—2—-96; 8:45 am]
BILLING CODE 3510-22-F

50 CFR Part 697

[Docket No. 950605148-6180-03;1.D.
061296A]

RIN 0648-AH58

Atlantic Weakfish Fisheries; Exclusive
Economic Zone (EEZ) Moratorium Rule
Suspension

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: On February 16, 1996, the
U.S. District Court for the Eastern
District of Virginia, Norfolk Division,
vacated the Federal regulations for
Atlantic Coast weakfish in the EEZ.
NMFS has not enforced the regulations
since the court issued its order. In
accordance with the court’s order,
NMPFS is suspending the regulations on
fishing for weakfish in the EEZ. The
suspension will remain in effect until
other regulations for weakfish are
implemented.

EFFECTIVE DATE: July 2, 1996.

FOR FURTHER INFORMATION CONTACT:
Richard H. Schaefer, Director, Office of
Fisheries Conservation and
Management, NMFS, 301-713-2334.

SUPPLEMENTARY INFORMATION: NMFS
implemented a final rule to impose a
moratorium on fishing for weakfish in
the EEZ (60 FR 58246, November 27,
1995). The regulations were
subsequently revised (61 FR 29321, June
10, 1996) although they are not
currently enforced. The rule was
implemented to support conservation
efforts developed through the Atlantic
States Marine Fisheries Commission’s
(Commission) Fishery Management Plan
for Weakfish (FMP).

On February 16, 1996, the U.S.
District Court for the Eastern District of
Virginia, Norfolk Division, ordered that
the final rule “is vacated and the
Secretary of Commerce and his
designees are hereby enjoined from
enforcing the Atlantic Coast Weakfish
Moratorium in the Exclusive Economic
Zone, promulgated at 60 FR 58245 (Nov.
27, 1995).”

Upon the court’s ruling, fishermen
were immediately allowed to fish for
weakfish in the EEZ. Accordingly,
NMFS is suspending the Federal
regulations that imposed the
moratorium. The suspension will
remain in effect until replaced by other
regulations. NMFS is currently assessing
recent actions by the Commission and
will proceed with rulemaking if
appropriate.

Classification

This action has been determined to be
not significant for purposes of E.O.
12866.

Because this rule implements a
February 16, 1996, court order to vacate
Federal regulations (60 FR 58246,
November 27, 1995) that imposed a
moratorium on fishing for Atlantic Coast
weakfish in the EEZ, the Assistant
Administrator for Fisheries (AA/F) for
good cause, under 5 U.S.C.(b)(B), waives
the requirement to provide prior notice
and an opportunity for public comment,
as such procedures are unnecessary.
Similarly, the AA/F, finds good cause
under 5 U.S.C. 553(d)(3) to waive the
30-day delay in the effective date.

List of Subjects in 50 CFR Part 697
Fisheries, Fishing.
Dated: June 27, 1996.

Gary Matlock,

Program Management Officer, National
Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 697 is amended
as follows:

PART 697—ATLANTIC COASTAL
FISHERIES COOPERATIVE
MANAGEMENT

1. The authority citation for part 697
continues to read as follows:

Authority: 16 U.S.C. 5101 et seq.

2.In §697.6, paragraph (a) is
suspended.
[FR Doc. 96-17050 Filed 7-2—-96; 8:45 am]
BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 11
[Docket No. 96-037-1]

Horse Protection; Public Meetings

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice of public meetings.

SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service (APHIS) is hosting a
series of public meetings to discuss
proposed enforcement changes to the
current Horse Protection Act. These
proposals have been developed and are
outlined in the APHIS “‘Strategic Plan”
for Horse Protection. The development
of the strategic plan is in line with our
commitment to ensure appropriate care
for horses regulated under the Horse
Protection Act. We are reviewing the
current regulations and standards
promulgated under the Horse Protection
Act, and are seeking recommendations
and opinions from affected industries
and other concerned members of the
public to determine which revisions are
necessary and appropriate in order to
further reduce the incidence of soring
and improve enforcement.

DATES: The first meeting will be held in
Murfreesboro, TN, on July 26, 1996. The
second meeting will be held in St.
Louis, MO, on August 2, 1996. The third
meeting will be held in Sacramento, CA,
on August 16, 1996. Each meeting will
be held from 7:30 a.m. until 6 p.m.

ADDRESSES: The public meetings will be

held at the following locations:

1. Murfreesboro, TN: Middle Tennessee
State University, Loop Drive, James
Union Building, Tennessee Room,
Murfreesboro, TN, (615) 898-2797. If
traveling from Nashville, take 1-24 to
exit 78, then head east on Highway 96
(Old Fort Parkway) to Memorial
Boulevard (Highway 231). Turn right
on Clark Boulevard, then left onto

Greenland Drive. Park in the
Greenland Drive parking lot and take
the shuttle bus to the James Union
Building.

2. St. Louis, MO: The Adams Mark
Hotel, Fourth and Chestnut, St. Louis,
MO, (314) 241-7400. If traveling from
Lambert International Airport, take I-
70 east to the Gateway Arch exit. The
Adams Mark Hotel is located at the
corner of Fourth and Chestnut.

3. Sacramento, CA: Red Lion Hotel, Red
Lion Ballroom, Sierra and Cascade
Sections, 2001 Point West Way,
Sacramento, CA, (916) 929-8855. The
Red Lion Hotel is at the corner of
Point West Way and Arden Way.

FOR FURTHER INFORMATION CONTACT: Dr.
John V. Zisk, Director, Horse Protection,
Animal Care Staff, REAC, APHIS,
USDA, 4700 River Road Unit 84,
Riverdale, MD 20737-1234, (301) 734—
7833. Copies of the ““Strategic Plan’ are
available through this office.

SUPPLEMENTARY INFORMATION: The
practice known as ‘‘soring” is the
causing of suffering in show horses to
affect their performance in the show
ring. Under the Horse Protection Act
(HPA) (11 U.S.C. et seq.), the Animal
and Plant Health Inspection Service
(APHIS) is responsible for eliminating
the practice of soring, by prohibiting the
showing or selling of sored horses.
APHIS believes the regulations and
standards established in accordance
with the HPA may need to be updated,
and APHIS officials have proposed
program changes through a *‘Strategic
Plan.” In this plan, we have reviewed
which areas of enforcement may require
a change in regulations and standards
based on our experience and knowledge
of the program. In developing these
proposed changes and conducting this
review, APHIS is seeking
recommendations and opinions
regarding the following: The
enforcement of the HPA by USDA-
certified horse industry organizations;
the certification status of horse industry
organizations; uniform systems of rules,
regulations, and penalties; training and
research. As a forum for such
recommendations and opinions, APHIS
will hold three meetings to gather input
from the public, including equine
protection organizations and members
of affected industries, such as the
walking horse industry and related
equine organizations. The meetings will

include four workshops facilitated by
trained APHIS facilitators, as follows:

(1) Self-regulatory enforcement of the
HPA by USDA-certified horse industry
organizations;

(2) USDA certifications of horse
industry organizations;

(3) Uniform rules, regulations, and
penalty systems; and

(4) Training and research under the
HPA.

In these workshops, group
participation will be used to develop
recommendations within specific topic
areas. After the workshops have
concluded, each workshop group will
report its recommendations to the entire
meeting.

APHIS will consider the
recommendations received in
developing any revisions to the current
HPA regulations and standards. The
Agency will initiate rulemaking for any
changes deemed appropriate.

Each of the workshops will be
conducted twice at each meeting, once
in the morning and once in the
afternoon. Participants who intend to
attend a full 1-day meeting are asked to
register for only one workshop for the
morning and a different workshop for
the afternoon. Attendance may be
limited for some workshops because of
space availability.

Registration will be held the day of
each meeting between 7:30 a.m. and
8:30 a.m. at the entrance of the general
assembly meeting rooms. The general
sessions will begin at 8:30 a.m. Any
person who is unable to attend the
meetings, but who wishes to comment
on any of the topics covered by the four
workshops, may send written comments
to the person listed under FOR FURTHER
INFORMATION CONTACT.

Done in Washington, DC, this 27th day of
June 1996.

Terry L. Medley,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 96-16997 Filed 7-2-96; 8:45 am]
BILLING CODE 3410-34-P

Food Safety and Inspection Service

9 CFR Part 391
[Docket No. 96-013P]

Fee Increase for Inspection Services

AGENCY: Food Safety and Inspection
Service, USDA.
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ACTION: Proposed rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is proposing
to increase the fees FSIS charges meat
and poultry establishments, importers,
and exporters for providing voluntary
inspection, identification, and
certification services and overtime and
holiday services. These fee increases are
based upon the Agency’s analysis of
projected costs for fiscal year 1996,
which identifies increased costs
resulting from the January 1996 FSIS
national and locality pay raise average
of 2.4 percent for Federal employees
and increased health insurance costs.
FSIS also is proposing to reduce the
fees charged for providing laboratory
services to meat and poultry
establishments. The Agency’s analysis
of projected costs for fiscal year 1996
identified decreased costs resulting from
the use of automated equipment for
testing laboratory samples and for other
inspection related services not covered
under the base time, overtime, and
holiday costs.
DATES: Comments must be received on
or before: August 2, 1996.
ADDRESSES: Submit an original and two
copies of written comments concerning
this proposed rule to: FSIS Docket
Clerk, Docket #96—013P, Room 4352,
South Agriculture Building, Food Safety
and Inspection Service, U.S. Department
of Agriculture, Washington, DC 20250—
3700. Persons preferring to present oral
comments should contact William L.
West at (202) 720-3367. FSIS’s cost
analysis and comments will be available
for public inspection in the FSIS Docket
Room from 8:30 a.m. to 1 p.m. and from
2 p.m. to 4:30 p.m., Monday through
Friday.
FOR FURTHER INFORMATION CONTACT: Mr.
William L. West, Director, Budget and
Finance Division, Administrative
Management, Food Safety and
Inspection Service, U.S. Department of
Agriculture, Washington, DC 20250—
3700, (202) 720-3367.

SUPPLEMENTARY INFORMATION:

Background

The Federal Meat Inspection Act
(FMIA) and the Poultry Products
Inspection Act (PPIA) provide for
mandatory inspection by Federal
inspectors of meat and poultry
slaughtered and/or processed at official
establishments. Such inspection is
required to ensure the safety,
wholesomeness, and proper labeling of
meat and poultry products. The costs of
mandatory inspection (excluding such
services performed on holidays or on an
overtime basis) are borne by FSIS.

In addition to mandatory inspection,
FSIS provides a range of voluntary
inspection services. Under the
Agricultural Marketing Act of 1946, as
amended (7 U.S.C. 1621 et seq.), FSIS
provides these services to assist in the
orderly marketing of various animal
products and byproducts not subject to
the FMIA or the PPIA. The costs of
voluntary inspection are totally
recoverable by the Federal Government.

Each year, FSIS reviews the fees it
charges meat and poultry
establishments, importers, and exporters
for providing voluntary inspection,
identification, and certification services,
as well as overtime and holiday
services, and performs a cost analysis to
determine whether such fees are
adequate to recover the costs FSIS
incurs in providing the services. In its
analysis of projected costs for fiscal year
1996, FSIS has identified increases in
the costs of providing voluntary
inspection, identification, and
certification services, as well as
overtime and holiday services. These
increases are attributable to the average
FSIS national and locality pay raise of
2.4 percent for Federal employees
effective January 1996 and increased
health insurance costs.

Accordingly, FSIS is proposing to
amend § 391.2 to increase the base time
rate for providing voluntary inspection,
identification, and certification services
from $31.92 per hour, per program
employee, to $32.88 per hour, per
program employee. FSIS is proposing to
amend § 391.3 to increase the rate for
providing overtime and holiday services
from $32.96 per hour, per program
employee, to $33.76 per hour, per
program employee.

In its analysis of projected costs for
fiscal year 1996, FSIS also has identified
a decrease in the cost of providing
laboratory services to meat and poultry
establishments resulting from the use of
automated equipment for testing
laboratory samples and for other
inspection services not covered under
the base time, overtime, and holiday
costs, such as travel expenses.
Therefore, FSIS proposes to amend
§391.4 of the regulations to reduce the
fee charged for providing laboratory
services from $52.92 per hour, per
program employee, to $48.56 per hour,
per program employee.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been
determined to be significant and was
reviewed by the Office of Management
and Budget (OMB) under Executive
Order 12866. The proposed fee
increases for voluntary inspection,

identification, and certification services,
overtime, and holiday inspection
services primarily reflect the 1996
increase in salaries of Federal
employees allocated by Congress under
the Federal Employees Pay
Comparability Act of 1990. The
proposed fee decrease for laboratory
services reflects the use of automated
equipment for testing laboratory
samples and other inspection related
services not covered under the base
time, overtime, and holiday costs such
as travel expenses.

The Administrator, Food Safety and
Inspection Service, has determined that
this action will not have a significant
economic impact on a substantial
number of small entities as defined by
the Regulatory Flexibility Act (5 U.S.C.
601). The fee increases provided for in
this document will reflect a minimal
increase in the costs currently borne by
those entities which elect to utilize
certain inspection services and a
decrease in program support costs.

Executive Order 12778

This proposed rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. States and local
jurisdictions are preempted by the
FMIA and the PPIA from proposing any
regulations or policies which conflict
with its provisions or which would
otherwise impede its full
implementation. This proposed rule is
not intended to have retroactive effect.
There are no applicable administrative
procedures that must be exhausted prior
to any judicial challenge to the
provisions of this proposed rule.
However, the administrative procedures
are set forth in 7 CFR part 1.

List of Subjects in 9 CFR Part 391

Fees and charges, Meat inspection,
Poultry products inspection.

For the reasons set out in the
preamble, 9 CFR part 391 is proposed to
be amended as set forth below.

PART 391—FEES AND CHARGES FOR
INSPECTION SERVICES

1. The authority citation for part 391
is revised to read as follows:

Authority: 7 U.S.C. 138f; 7 U.S.C. 394,
1622, and 1624; 21 U.S.C. 451 et seq. 21
U.S.C. 601-695; 7 CFR 2.18 and 2.53.

2. Sections 391.2, 391.3, and 391.4
would be revised to read as follows:

§391.2 Base time rate.

The base time rate for inspection
services provided pursuant to 88 350.7,
351.8, 351.9, 352.5, 354.101, 355.12, and
362.5 shall be $32.88 per hour, per
program employee.
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§391.3 Overtime and holiday rate.

The overtime and holiday rate for
inspection services provided pursuant
to §8307.5, 350.7, 351.8, 351.9, 352.5,
354.101, 355.12, 362.5, and 381.38 shall
be $33.76 per hour, per program
employee.

§391.4 Laboratory services rate.

The rate for laboratory services
provided pursuant to 88 350.7, 351.9,
352.5, 354.101, 355.12, and 362.5 shall
be $48.56 per hour, per program
employee.

Done at Washington, DC, on June 27, 1996.
Michael R. Taylor,

Administrator, Food Safety and Inspection
Service.

[FR Doc. 96-17000 Filed 7-2-96; 8:45 am]
BILLING CODE 3410-DM-P

FEDERAL RESERVE SYSTEM

12 CFR Parts 218 and 250
[Regulation R; Docket No. R—0931]

Relations With Dealers in Securities
Under Section 32, Banking Act of 1933;
Miscellaneous Interpretations

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Board is proposing to
amend its regulations to remove
Regulation R concerning relations with
dealers in securities under section 32 of
the Banking Act of 1933, which the
Board believes is no longer necessary.
The Board also is proposing to amend
its regulations to remove an
interpretation of section 32 of the Glass-
Steagall Act, which the Board believes
is no longer necessary. This
interpretation explains the position of
the Board regarding the application of
the prohibitions of section 32 to bank
holding companies.

DATES: Comments must be received by
August 2, 1996.

ADDRESSES: Comments should refer to
Docket No. R—0931 and may be mailed
to William W. Wiles, Secretary, Board of
Governors of the Federal Reserve
System, Docket No. R—0931, 20th Street
and Constitution Avenue, NW.,
Washington, DC 20551. Comments
addressed to Mr. Wiles may also be
delivered to the Board’s mail room
between 8:45 a.m. and 5:15 p.m., and to
the security control room outside of
those hours. Both the mail room and
control room are accessible from the
courtyard entrance on 20th Street
between Constitution Avenue and C
Street, NW. Comments may be

inspected in room MP-500 between 9
a.m. and 5 p.m., except as provided in
§261.8 of the Board’s Rules Regarding
Availability of Information, 12 CFR
261.8.

FOR FURTHER INFORMATION CONTACT:
Richard M. Ashton, Associate General
Counsel (202/452-3750), or Thomas M.
Corsi, Senior Attorney (202/452-3275),
Legal Division. For the hearing impaired
only, Telecommunications Device for
the Deaf (TDD), Dorothea Thompson
(202/452-3544).

SUPPLEMENTARY INFORMATION:

Section 303 of the Riegle Community
Development and Regulatory
Improvement Act of 1994 (CDRI Act)

Section 303(a) of the CDRI Act (12
U.S.C. 4803(a)) requires the Board, as
well as the other federal banking
agencies, to review its regulations and
written policies in order to streamline
and modify these regulations and
policies to improve efficiency, reduce
unnecessary costs, and eliminate
unwarranted constraints on credit
availability. The Board has reviewed its
interpretations of section 32 of the
Glass-Steagall Act (12 U.S.C. 78) with
this purpose in mind, and, as is
explained in greater detail in the text
that follows, proposes to amend these
interpretations in a way designed to
meet the goals of section 303(a).

Substantive Provisions of Regulation R

The Board’s Regulation R (12 CFR
Part 218) implements section 32 of the
Glass-Steagall Act. Section 32 prohibits
officer, director and employee interlocks
between member banks and firms
“primarily engaged” in underwriting
and dealing in securities, and authorizes
the Board to exempt from this
prohibition, under limited
circumstances, certain interlocks by
regulation. Currently, Regulation R
restates the statutory language of section
32, and sets forth the only exemption
adopted by the Board since passage of
the Glass-Steagall Act. The Board also
has codified in the CFR 14
interpretations of the substantive
provisions of section 32 and the
regulation.® The Board also has issued
other interpretations of section 32 that
are contained in the Federal Reserve
Regulatory Service (FRRS).

The exemption in Regulation R,
adopted by the Board in 1969, permits
interlocks between member banks and
securities firms whose securities
underwriting and dealing activities are
limited to underwriting and dealing in
only securities that a national bank

112 CFR 218.101-218.114.

would be authorized to underwrite and
deal in. The adoption of the express
exemption was apparently based on the
assumption that the literal language of
the section 32 prohibition could at least
arguably cover bank-eligible securities
activities.

Subsequently, in orders approving
applications under the Bank Holding
Company Act (12 U.S.C. 1841 et seq.),
the Board interpreted the prohibitions of
section 20 of the Glass-Steagall Act,
which prohibits a member bank from
being affiliated with a firm engaged
principally in underwriting and dealing
in securities, as not applying on their
face to underwriting and dealing in
securities that may be underwritten and
dealt in directly by a state member bank.
In these decisions, the Board also
expressed the view that section 32
similarly did not cover an interlock
between a member bank and a firm that
was not engaged in securities activities
covered by section 20.2 Accordingly, in
light of the Board’s more recent view of
the scope of section 32, the express
exemption from the provisions of
section 32 for bank-eligible securities
activities is no longer necessary.3
Moreover, the Board has never adopted
any other exemption to the interlocks
provision and historically, requests that
the Board create new exemptions have
been infrequent and have been
uniformly denied.4

Since the exemption in Regulation R
is no longer necessary, and it is not
necessary to have a substantive
regulation solely to restate a statutory
provision, the Board is proposing to
rescind Regulation R.

Bank Holding Company Interpretation
of Section 32 of the Glass-Steagall Act

With one exception, the 14
interpretations of section 32 now
contained in the CFR, would be retained
and transferred to 12 CFR Part 250,

2This interpretation has been upheld by the
courts. Securities Industry Association v. Board of
Governors of the Federal Reserve System, 839 F.2d
47, 62 (2d Cir. 1988), cert. denied, 486 U.S. 1059
(1988).

3The Board is proposing to adopt a new
interpretation of section 32 to clarify this point.

4 A footnote to Regulation R that dates to 1936
makes it clear that a broker who is engaged solely
in executing orders for the purchase and sale of
securities on behalf of others in the open market is
not engaged in the business referred to in section
32. The Board has since authorized bank holding
companies to engage in this activity directly,
reiterating that securities brokerage is not a
proscribed activity under either sections 32 or 20
of the Glass-Steagall Act. BankAmerica
Corporation, 69 Federal Reserve Bulletin 105
(1983). The courts upheld the Board’s
interpretation. Securities Industry Assn. v. Board of
Governors, 468 U.S. 207 (1984). The removal of
Regulation R does not affect this interpretation.
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which contains miscellaneous Board
interpretations.

By their terms, the prohibitions of
section 32 apply only to member banks.
In 1969, the Board issued an
interpretation that extended the
prohibitions of section 32 to a bank
holding company where the principal
activity of the bank holding company is
the ownership and control of member
banks.5 The Board is now seeking public
comment on rescinding this
interpretation.

The Board based its 1969
interpretation not so much on the literal
language of section 32, but on its belief
that where the ownership and control of
member banks is the principal activity
of a bank holding company, the same
possibilities of abuse that section 32 was
designed to prevent would be present in
the case of a director of the holding
company as in the case of the member
bank.¢ The Board believed that giving
cognizance to the separate corporate
entities in such a situation would
partially frustrate Congressional
purpose in enacting section 32.

The Board now believes that it could
rescind this interpretation and give
some measure of regulatory burden
relief to bank holding companies in a
manner consistent with section 32, and
without frustrating the Congressional
purpose underlying the section. The
Board is not barred by the literal terms
of the Glass-Steagall Act from
rescinding the interpretation. As noted
above, section 32 specifically restricts
only those interlocks involving member
banks. While the bank holding company
structure was not in widespread use
when section 32 was adopted, Congress
has amended section 32 since the
section was adopted and since bank
holding companies have become
commonplace, but never has extended
the prohibitions in the section to bank
holding companies. Notably, in 1987,
Congress extended the prohibitions of
section 32 to cover interlocks involving
nonmember banks and thrift institutions
but not interlocks involving bank
holding companies.”

The potential that removal of the
interpretation could frustrate
Congressional purpose in enacting
section 32 is mitigated by the fact that
the prohibitions of section 32 would

512 CFR 218.114.

6 As noted in the Board’s interpretation, section
32 is directed to the probability or likelihood that
a bank director interested in the underwriting
business may use his or her influence in the bank
to involve it or its customers in securities sold by
his or her underwriting house.

7The provisions extending the prohibitions of
section 32 to nonmember banks and thrifts expired
in 1988.

continue to apply to member banks.
Accordingly, the directors, officers and
employees of these banks, none of
whom may be interlocked with a
securities firm, could serve as a check
against the possibilities of abuse that
section 32 is intended to prohibit. In
addition, the Board believes that by
rescinding this interpretation, it would
be granting some measure of regulatory
relief to bank holding companies by
giving them access to a larger pool of
persons from which to choose their
officers, directors, and employees.8

Other Interpretations of Section 32

The Board also seeks comment on
whether any of the other interpretations
of section 32 previously adopted by the
Board could be amended.

Regulatory Flexibility Act Analysis

Pursuant to section 605(b) of the
Regulatory Flexibility Act (Pub. L. 95—
354, 5 U.S.C. 601 et seq.), the Board of
Governors of the Federal Reserve
System certifies that adoption of this
proposed rule will not have a significant
economic impact on a substantial
number of small entities that would be
subject to the regulation.

This amendment will remove a
regulation and an interpretation that the
Board believes are no longer necessary.
The amendment does not impose more
burdensome requirements on bank
holding companies than are currently
applicable.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3506;
5 CFR 1320 Appendix A.1), the Board
reviewed the proposed rule under the
authority delegated to the Board by the
Office of Management and Budget. No
collections of information pursuant to
the Paperwork Reduction Act are
contained in the proposed rule.

List of Subjects

12 CFR Part 218

Antitrust, Federal Reserve System,
Securities.

12 CFR Part 250

Federal Reserve System.

For the reasons set forth in the
preamble and under the authority of 12
U.S.C. 248, the Board proposes to
amend Chapter Il of the Code of Federal
Regulations as set forth below:

8Should the Board determine to rescind this
interpretation, this action would not affect other
Board decisions or determinations that restrict
interlocks to ensure compliance with section 20 of
the Glass-Steagall Act (12 U.S.C. 377). See, e.g.,
Mellon Bank Corporation, 79 Federal Reserve
Bulletin 626 (1993).

PART 218—[AMENDED]

§§218.101 through 218.113 [Redesignated
as 88§250.400 through 250.412]

1. Sections 218.101 through 218.113
are redesignated as set forth in the
following table:

Old New

Section section
218.101 250.400
218.102 ... 250.401
218.103 ... 250.402
218.104 ... 250.403
218.105 ... 250.404
218.106 ... 250.405
218.107 ... 250.406
218.108 250.407
218.109 250.408
218.110 ... 250.409
218.111 ... 250.410
218.112 ... 250.411
218.113 250.412

PART 218—[REMOVED]
2. Part 218 is removed.

PART 250—MISCELLANEOUS
INTERPRETATIONS

1. The authority citation for part 250
is revised to read as follows:

Authority: 12 U.S.C. 78, 248(i) and 371c(e).

2. A new center heading is added
immediately preceding newly
designated § 250.400 to read as follows:

Interpretations of Section 32 of the
Glass-Steagall Act

3. Section 250.413 is added to read as
follows:

§250.413
activities.
Section 32 of the Glass-Steagall Act

(12 U.S.C. 78) prohibits any officer,
director, or employee of any corporation
or unincorporated association, any
partner or employee of any partnership,
and any individual, primarily engaged
in the issue, flotation, underwriting,
public sale, or distribution, at wholesale
or retail, or through syndicate
participation, of stocks, bonds, or other
similar securities, from serving at the
same time as an officer, director, or
employee of any member bank of the
Federal Reserve System. The Board is of
the opinion that to the extent that a
company, other entity or person is
engaged in securities activities that are
expressly authorized for a state member
bank under section 16 of the Glass-
Steagall Act (12 U.S.C. 24(7), 335), the
company, other entity or individual is
not engaged in the types of activities
described in section 32. In addition, a
securities broker who is engaged solely
in executing orders for the purchase and

“Bank-eligible” securities
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sale of securities on behalf of others in
the open market is not engaged in the
business referred to in section 32.

By order of the Board of Governors of the
Federal Reserve System.

Date: June 26, 1996.
William W. Wiles,
Secretary of the Board.
[FR Doc. 96-16841 Filed 7-02-96; 8:45am]
Billing Code 6210-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 327
RIN 3064-AB59

Assessments

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Proposed Rule.

SUMMARY: The Federal Deposit
Insurance Corporation (FDIC) is
proposing to amend its assessment
regulations by adopting interpretive
rules regarding certain provisions
therein that pertain to so-called Oakar
institutions: institutions that belong to
one insurance fund (primary fund) but
hold deposits that are treated as insured
by the other insurance fund (secondary
fund). Recent merger transactions and
branch-sale cases have revealed
weaknesses in the FDIC’s procedures for
attributing deposits to the two insurance
funds and for computing the growth of
the amounts so attributed. The
interpretive rules would repair those
weaknesses.

In addition, the FDIC is proposing to
simplify and clarify the existing rule by
making changes in nomenclature.

DATES: Comments must be received by
the FDIC on or before September 3,
1996.

ADDRESSES: Send comments to the
Office of the Executive Secretary,
Federal Deposit Insurance Corporation,
550 17th Street, N.W., Washington, D.C.
20429. Comments may be hand-
delivered to Room F-400, 1776 F Street,
N.W., Washington, D.C., on business
days between 8:30 a.m. and 5:00 p.m.
(FAX number: 202/898-3838. Internet
address: comments@fdic.gov).
Comments will be available for
inspection in the FDIC Public
Information Center, Room 100, 801 17th
Street, N.W., Washington, D.C. between
9:00 a.m. and 4:30 p.m. on business
days.

FOR FURTHER INFORMATION CONTACT:
Allan K. Long, Assistant Director,
Division of Finance, (703) 516-5559;

Stephen Ledbetter, Chief, Assessments
Evaluation Section, Division of
Insurance (202) 898—8658; Jules
Bernard, Counsel, Legal Division, (202)
898-3731, Federal Deposit Insurance
Corporation, Washington, D.C. 20429.
SUPPLEMENTARY INFORMATION: This
proposed interpretive regulation would
alter the method for determining the
assessments that Oakar institutions pay
to the two insurance funds.
Accordingly, the proposed regulation
would directly affect all Oakar
institutions. The proposed regulation
would also indirectly affect non-Oakar
institutions, however, by altering the
business considerations that non-Oakar
institutions must take into account
when they transfer deposits to or from
an Oakar institution (including an
institution that becomes an Oakar
institution as a result of the transfer).

l. Background

Section 5(d)(2) of the FDI Act, 12
U.S.C. 1815(d)(2), places a moratorium
on inter-fund deposit-transfer
transactions: mergers, acquisitions, and
other transactions in which an
institution that is a member of one
insurance fund (primary fund) assumes
the obligation to pay deposits owed by
an institution that is a member of the
other insurance fund (secondary fund).
The moratorium is to remain in place
until the reserve ratio of the Savings
Association Insurance Fund (SAIF)
reaches the level prescribed by statute.
Id. 1815(d)(2)(A)(ii); see id.
1817(b)(2)(A)(iv) (setting the target ratio
at 1.25 percentum).

The next paragraph of section 5(d)—
section 5(d)(3) of the FDI Act—is known
as the Oakar Amendment. See Financial
Institutions Reform, Recovery and
Enforcement Act of 1989 (FIRREA), Pub.
L. 101-73 section 206(a)(7), 103 Stat.
183, 199-201 (Aug. 9, 1989); 12 U.S.C.
1815(d)(3). The Amendment permits
certain deposit-transfer transactions that
would otherwise be prohibited by
section 5(d)(2) (Oakar transactions).

The Oakar Amendment introduces the
concept of the *‘adjusted attributable
deposit amount” (AADA). An AADA is
an artificial construct: a number,
expressed in dollars, that is generated in
the course of an Oakar transaction, and
that pertains to the buyer. The initial
value of a buyer’'s AADA is equal to the
amount of the secondary-fund deposits
that the buyer acquires from the seller.
The Oakar Amendment specifies that
the AADA then increases at the same
underlying rate as the buyer’s overall
deposit base—that is, at the rate of
growth due to the buyer’s ordinary
business operations, not counting
growth due to the acquisition of

deposits from another institution (e.g.,
in a merger or a branch purchase). Id.
1815(d)(3)(C)(iii). The FDIC has adopted
the view that “growth” and “‘increases”
can refer to “‘negative growth’ under the
FDIC’s interpretation of the
Amendment, an AADA decreases when
the institution’s deposit base shrinks.

An AADA is used for the following
purposes:

—Assessments. An Oakar institution
pays two assessments to the FDIC—
one for deposit in the institution’s
secondary fund, and the other for
deposit in its primary fund. The
secondary-fund assessment is based
on the portion of the institution’s
assessment base that is equal to its
AADA. The primary-fund assessment
is based on the remaining portion of
the assessment base.

—Insurance. The AADA measures the
volume of deposits that are “‘treated
as” insured by the institution’s
secondary fund. The remaining
deposits are insured by the primary
fund. If an Oakar institution fails, and
the failure causes a loss to the FDIC,
the two insurance funds share the loss
in proportion to the amounts of
deposits that they insure.

For assessment purposes, the AADA
is applied prospectively, as is the
assessment base. An Oakar institution
has an AADA for a current semiannual
period, which is used to determine the
institution’s assessment for that period.t
The current-period AADA is calculated
using deposit-growth and other
information from the prior period.

I1. The proposed rule
A. Attribution of transferred deposits

1. The FDIC’s Current Interpretation:
The “Rankin” Rule

The FDIC has developed a
methodology for attributing deposits to
the Bank Insurance Fund (BIF) on one
hand and to the SAIF on the other when
the seller is an Oakar institution. See
FDIC Advisory Op. 90-22, 2 FED.
DEPOSIT INS. CORP., LAW,
REGULATIONS, RELATED ACTS 4452
(1990) (Rankin letter). The Rankin letter
adopts the following rule: an Oakar
institution transfers its primary-fund
deposits first, and only begins to

1Technically, each Oakar transaction generates
its own AADA. Oakar institutions typically
participate in several Oakar transactions.
Accordingly, and Oakar institution generally has an
overall or composite AADA that consists of all the
individual AADAs generated in the various Oakar
transactions, plus the growth attributable to each
individual AADA. The composite AADA can
generally be treated as a unit as a practical matter,
because all the constituent AADAs (except initial
AADAS) grow at the same rate.
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transfer its secondary-fund deposits
after its primary-fund deposits have
been exhausted.

The chief virtue of this approach is
that of simplicity. Sellers rarely transfer
all their primary-fund deposits. A seller
ordinarily has the same AADA after the
transaction as before, and a buyer does
not ordinarily become an Oakar
institution. The Rankin letter’s approach
also has the virtue of being a well-
established and well-understood
interpretation.

Nevertheless, the Rankin letter’s
approach has certain weaknesses. For
example, if a seller transfers a large
enough volume of deposits, the seller
becomes insured and assessed entirely
by its secondary fund—even though it
remains a member of its primary fund
in name, and even though its business
has not changed in character.

The Rankin letter’s approach may also
lend itself to “‘gaming’ by Oakar
institutions. Oakar banks—and their
owners—have an incentive to eliminate
their AADASs, because the SAIF
assessment rates are currently much
higher than the BIF rates. If an Oakar
bank belonged to a holding company
system, the holding company could
purge the AADA from the system as a
whole by having the Oakar bank transfer
all its BIF-insured deposits to an
affiliate, and then allowing the remnant
of the Oakar bank to wither away.

2. “Blended’’ deposits

An alternative approach would be to
adopt the view that an Oakar institution
transfers a blend of deposits to the
assuming institution. The transferred
deposits would be attributed to the two
insurance funds in the same ratio as the
Oakar institution’s overall deposits were
so attributed immediately prior to the
transfer. This “blended deposits”
approach would have the virtue of
maintaining the relative proportions of
the seller’s primary-fund deposit-base
and the secondary-fund deposit base,
just as they are preserved in the
ordinary course of business.

As a general rule, the ratio would be
fixed at the start of the quarter in which
the transfer takes place. If the institution
were to acquire deposits after the start
of the quarter but prior to the transfer,
the acquired deposits would be added to
the institution’s store of primary-fund
and secondary-fund deposits as
appropriate, and the resulting amounts
would be used to determine the ratio.

This procedure would be designed to
exclude intra-quarter growth from the
calculation of the ratio. The FDIC
considers that it would be desirable to
do so for two main reasons: it would
keep the methodology simple; and (in

the ordinary case) it would make use of
numbers that are readily available to the
parties.

At the same time, the “‘blended
deposits” approach would create a new
Oakar institution each time a non-Oakar
institution acquired deposits from an
Oakar institution. Accordingly, this
approach would generally subject
buyers to more complex reporting and
tracking requirements. This approach
would also require more disclosure on
the part of sellers, because buyers would
have to be made aware that they were
acquiring high-cost SAIF deposits. But
the “blended deposits” approach could
remove some uncertainty because the
buyer would know that it was acquiring
such deposits whenever the seller was
an Oakar institution.

In cases where the seller has acquired
deposits prior to the sale but during the
same semiannual period as the sale, the
blended-deposit approach could be
more complex. The acquisition of
deposits would change the seller’s
AADA-to-deposits ratio, which would
need to be calculated and made
available in conjunction with the sale.
At first, the FDIC considered that this
problem could be addressed by using
the ratio at the beginning of the quarter
for all transactions during that quarter.
But the FDIC later came to the view that
this technique could open up the
blended-deposit approach to gaming
strategies that institutions could use to
decrease their AADAs.

Finally, under the blended-deposit
approach, Oakar banks—which are BIF
members—could find it difficult (or
expensive) to transfer deposits to other
institutions, due to market uncertainty
regarding the prospect of a special
assessment to capitalize SAIF and the
alternative prospect of a continued
premium differential between BIF and
SAIF.

Any change to a blended-deposit
approach would only apply to transfers
that take place on and after January 1,
1997. Accordingly, the change would
not affect any assessments that Oakar
institutions have paid in prior years.
Nor would it affect the business aspects
of transactions that have already
occurred, or that may occur during the
remainder of 1996.

B. FDIC Computation of the AADA,;
Reporting Requirements

The FDIC currently requires all
institutions that assume secondary-fund
deposits in an Oakar transaction to
submit an Oakar transaction worksheet
for the transaction. The FDIC provides
the worksheet. The FDIC provides the
name of the buyer and the seller, and
the consummation date of the

transaction. The buyer provides the total
deposits acquired, and the value of the
AADA thereby generated. In addition,
Oakar institutions must complete a
growth adjustment worksheet to re-
calculate their AADA as of December 31
of each year. Finally, Oakar banks report
the value of their AADA, on a quarterly
basis, in their quarterly reports of
condition (call reports).

To implement the proposal to adjust
AADAs on a quarterly basis, and to
ensure compliance with the statutory
requirement that an AADA does not
grow during the semiannual period in
which it is acquired, see 12 U.S.C.
1815(d)(3)(C)(iii), the FDIC initially
considered replacing the current annual
growth adjustment worksheet with a
slightly more detailed quarterly
worksheet. The FDIC was concerned
that this approach might impose a
burden on Oakar institutions, however.
The FDIC was further concerned that
this approach could result in an
increase in the frequency of errors
associated with these calculations.
Accordingly, the FDIC now believes it
might be more appropriate to relieve
Oakar institutions of this burden by
assuming the responsibility for
calculating each Oakar institution’s
AADA, and eliminating the growth
adjustment worksheet entirely. The
FDIC would calculate the AADA as part
of the current quarterly payment
process. The calculation, with
supporting documentation, would
accompany each institution’s quarterly
assessment invoice.

If the FDIC assumes the responsibility
for calculating the AADA, Oakar
institutions would no longer have to
report their AADAs in their call reports.
But they would have to report three
items on a quarterly basis. Oakar
institutions already report two of the
items as part of their annual growth
adjustment worksheets: total deposits
acquired in the quarter, and secondary-
fund deposits acquired in the quarter.
Oakar institutions would therefore have
to supply one other item: total deposits
sold in the quarter.

These items will be zero in most
quarters. Even in quarters in which
some transactions have occurred, the
FDIC considers that the items should be
readily available and easy to calculate.

While for operational purposes, the
FDIC would prefer to add these three
items to the call report, an alternative
approach would be simply to replace
the current growth adjustment
worksheet with a very simple quarterly
worksheet essentially consisting only of
these items. The FDIC expects this
specific issue to be addressed in a
Request for Comment on Call Report
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Revisions for 1997 currently expected to
be issued jointly by the three banking
agencies in July.

In addition, if the FDIC adopts the
blended-deposit approach for attributing
transferred deposits, the FDIC would
need an additional quarterly worksheet
from Oakar institutions in order to
calculate AADAs accurately. The
additional worksheet would report the
date and amount of deposits involved in
each transaction in which the Oakar
institution transferred deposits to
another institution during the quarter.
This information is not currently
collected.

C. Treatment of AADAs on a Quarterly
Basis

The FDIC is proposing to adopt the
view that—under its existing
regulation—an AADA for a semiannual
period may be considered to have two
quarterly components. The increment
by which an AADA grows during a
semiannual period may be considered to
be the result of the growth of each
guarterly component.

1. Quarterly Components

a. Propriety of quarterly components.
The FDIC’s assessment regulation
speaks of an institution’s AADA “‘for
any semiannual period”. 12 CFR
327.32(a)(3). The FDIC currently
interprets this phrase to mean that an
AADA has a constant value throughout
a semiannual period. The FDIC has
taken this view largely for historical
reasons. Recent changes in the Oakar
Amendment give the FDIC room to alter
its view.

The FDIC’s ““constant value” view
derives from the 1989 version of the
Oakar Amendment. See 12 U.S.C.
1815(d)(3) (Supp. | 1989). That version
of the Amendment said that an Oakar
bank’s AADA measured the “‘portion of
the average assessment base’ that the
SAIF could assess. 1d. 1815(d)(3)(B).
The FDI Act (as then in effect) defined
the ““average assessment base’ as the
average of the institution’s assessment
bases on the two dates for which the
institution was required to file a call
report. 1d. 1817(b)(3). As a result, an
AADA—even a newly created one, and
even one that was generated in a
transaction during the latter quarter of
the prior semiannual period—served to
allocate an Oakar bank’s entire
assessment base for the entire current
semiannual period. The FDIC issued
rules in keeping with this view. 54 FR
51372 (Dec. 15, 1989).

Congress decoupled the AADA from
the assessment base at the beginning of
1994, as part of the FDIC’s changeover
to a risk-based assessment system. See

Federal Deposit Insurance Corporation
Improvement Act of 1991 (FDICIA),
Pub. L. 102-242, section 302(e) & (g),
105 Stat. 2236, 2349 (Dec. 19, 1991); see
also Defense Production Act
Amendments of 1992, Pub L. 102-558,
section 303(b)(6)(B), 106 Stat. 4198,
4225 (Oct. 28, 1992) (amending the
FDICIA in relevant part); cf. 58 FR
34357 (June 23, 1993). The Oakar
Amendment no longer links the AADA
directly to the assessment base. The
Amendment merely declares, “[T]hat
portion of the deposits of [an Oakar
institution] for any semiannual period
which is equal to [the Oakar
institution’s AADA] * * * shall be
treated as deposits which are insured by
[the Oakar institution’s secondary
fund]”. See 12 U.S.C. 1815(d)(3).

The FDIC has not changed its rules for
assessing Oakar institutions, and has
continued to interpret the rules in the
same manner as before. Accordingly, the
‘“‘constant value” concept of the AADA
has continued to be the view of the
FDIC.

But the FDIC is no longer compelled
to retain this view. Furthermore, as
discussed below, the FDIC has found
that this approach has certain
disadvantages. The FDIC is therefore
proposing to re-interpret the phrase “for
any semiannual period” as it appears in
§327.32(a)(3) in the light of the FDIC'’s
quarterly assessment program. The FDIC
would take the position that an Oakar
institution’s AADA for a semiannual
period may be determined on a quarter-
by-quarter basis—just as the assessment
base for a semiannual period is so
determined—and may be used to
measure the portion of each quarterly
assessment base that is to be assessed by
the institution’s secondary fund. The
FDIC would also take the view that, if
an AADA is generated in a transaction
that takes place during the second
calendar quarter of a semiannual period,
the first quarterly component of the
AADA for the current (following)
semiannual period is zero; only the
second quarterly component is equal to
the volume of the secondary-fund
deposits that the buyer so acquired.

The FDIC considers that this view of
the phrase *‘for any semiannual period”
is appropriate because the phrase is the
counterpart of, and is meant to interpret,
the following language in the Oakar
Amendment:

(C) DETERMINATION OF ADJUSTED
ATTRIBUTABLE DEPOSIT AMOUNT.—The
adjusted attributable deposit amount which
shall be taken into account for purposes of
determining the amount of the assessment
under subparagraph (B) for any semiannual
period * * *

12 U.S.C. 1815(d)(3)(C).

This passage speaks of the
assessment—not the AADA—“for any
semiannual period”. Insofar as the
AADA is concerned, the statutory
language merely specifies the
semiannual period for which the AADA
is to be computed: the period for which
the assessment is due. The FDIC
believes that the phrase “for a
semiannual period’” may properly be
read to have the same meaning.

Moreover, while the Amendment says
the AADA must *‘be taken into account”
in determining a semiannual
assessment, the Amendment does not
prescribe any particular method for
doing so. The FDIC considers that this
language provides enough latitude for
the FDIC to apply the AADA in a
manner that is appropriate to the
quarterly payment program.

The FDIC’s existing regulation is
compatible with this interpretation. The
regulation speaks of an assessment base
for each quarter, not of an average of
such bases. The regulation further says
that an Oakar institution’s AADA fixes
a portion of its “‘assessment base”. See
12 CFR 327.32(a)(2) (i) & (ii).
Accordingly, the FDIC is not proposing
to modify the text that specifies the
method for computing AADASs.

b. Need for the re-interpretation.
Under certain conditions, the FDIC’s
“‘constant value” view of the AADA
appears to be tantamount to double-
counting transferred deposits for a
calendar quarter.

The appearance of ‘“double-counting”
occurs when an Oakar institution
acquires secondary-fund deposits in the
latter half of a semiannual period—i.e.,
in the second or fourth calendar quarter.
The seller has the deposits at the end of
the first (or third) quarter; its first
payment for the upcoming semiannual
period is based on them. At the same
time, the buyer’s secondary-fund
assessment is approximately equal to an
assessment on the transferred deposits
for both quarters in the semiannual
period.2

2The correlation is not so close as it first appears.
Various factors distort the relation between an
Oakar institution’s deposit base on one hand and
its primary-fund and secondary-fund assessment
bases on the other.

The chief factor is the so-called float deduction,
which is equal to the sum of one-sixth of an
institution’s demand deposits plus one percentum
of its time and savings deposits. See 12 CFR
327.5(a)(2). An Oakar institution’s secondary-fund
assessment base is equal to the full value of its
AADA, however. See id. 327.32(a)(2). The impact of
the float deduction falls entirely on the primary-
fund assessment base.

Accordingly, neither the primary-fund
assessment base nor the secondary-fund assessment
base is directly proportional to the institutional’s
total deposits. Nor does the split between the

Continued



34754

Federal Register / Vol. 61, No. 129 / Wednesday, July 3, 1996 / Proposed Rules

The source of this apparent effect is
that, under the FDIC’s current
interpretation of its rule, an AADA—
even a newly generated one—applies to

an Oakar institution’s entire assessment
base for the entire semiannual period.
The following example illustrates the
point. The example focuses on the

average assessment base, in order to
show the relationship between the
AADA and the assessment base up to
the time the FDIC adopted the quarterly-
payment procedure:

(SS?AIII?;) Buyer (BIF) Industry total
Before the transaction:
Starting assessment bases (ignoring float, &c.):
$200 $0 $200.
0 100 100.
200 100 300.
The transaction:
March call report 200 100 300.
Deposits sold ........ (100) +100 (AADA) Neutral.
[ L= or= 1[I =1 o 1o PSPPSR TORUPTRTOPPPN 100 200 300.
After the transaction:
Ending assessment bases (ignoring float, &c.):
100 100 (AADA) 200.
0 100 100.
100 200 300.
150 100 (AADA) 250.
0 50 50.
150 150 300.

The SAIF-assessable portion of the
buyer’s average assessment base is $100.
If the SAIF-assessable portion were
based directly on the average of the
buyer’s SAIF-insured deposits for the
prior two quarters—rather than on the
buyer’'s AADA—that portion would only
be $50. The difference is equivalent to
attributing the transferred $100 to the
buyer for an extra one-half of the
semiannual period: by implication, for
the first (or third) quarter as well as for
the second (or fourth) quarter.

The anomaly is most apparent from
the standpoint of the industry as a
whole. The aggregate amount of the
SAIlF-assessable deposits temporarily
balloons to $250, while the aggregate
amount of the BlF-assessable deposits
shrinks to $50. The anomaly only lasts
for one semiannual period, however. In
the following period, the seller’s
assessment base is $100 for both
quarters, making its average assessment
base $100. The buyer’s AADA remains
$100. Accordingly, the aggregate
amount of SAIF-assessable deposits
retreats to $200 once more; and the
aggregate amount of BIF-assessable
deposits is back to the full $100.

Broadening the focus to include both
funds also brings out a more subtle
point: the anomaly is not tantamount to

institutions two assessment base match the split
between the institution’s primary-fund and
secondary-fund deposits.

double-counting the transferred deposits
for a quarter, but rather to re-allocating
the buyer’s assessment base from the
BIF to the SAIF. The BIF-assessable
portion of the buyer’s average
assessment base is $50, not $100. The
difference is equivalent to cutting the
buyer’s BIF assessment base by $100 for
half the semiannual period.

The FDIC’s quarterly-payment
procedure has brought attention to these
anomalous effects. The quarterly-
payment schedule is merely a new
collections schedule, not a new method
for determining the amount due. See 59
FR 67153 (Dec. 29, 1994). Accordingly,
under current procedures, the buyer and
the seller in the illustration would pay
the amounts specified therein even
under the quarterly-payment schedule.

When an Oakar transaction occurs in
the latter half of a semiannual period,
however, the buyer’s call report for the
prior quarter does not show an AADA.
The buyer’s first payment for the current
semiannual period is therefore based on
its assessment base for that quarter, not
on its AADA. Moreover, the entire
payment is computed using the
assessment rate for the institution’s
primary fund. The FDIC therefore
adjusts (and usually increases) the
amount to be collected in the second

quarterly payment in order to correct
these defects.

Interpreting the semiannual AADA to
consist of two quarterly components
would eliminate this anomaly.

2. Quarterly Growth

The Oakar Amendment says that the
growth rate for an AADA during a
semiannual period is equal to the
“annual rate of growth of deposits’ of
the Oakar institution. The FDIC
currently interprets the phrase “annual
rate’” to mean a rate determined over the
interval of a full year. An Oakar
institution computes its “‘annual rate of
growth” at the end of each calendar
year, and uses this figure to calculate
the AADA for use during the following
year.

This procedure has a weakness. An
Oakar institution’s AADA tends to drift
out of alignment with the deposit base,
because the AADA remains constant
while the deposit base changes. At the
end of the year, when the institution
computes its AADA for the next year,
the AADA suddenly—but only
temporarily—snaps back into its proper
proportion.

The FDIC does not believe that
Congress intended to cause such a
fluctuation in the relation between an
institution’s AADA and its deposit base.
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Moreover, from the FDIC’s standpoint as
insurer, it would be appropriate to
maintain a relatively steady correlation
between the AADA and the total deposit
base. The FDIC is therefore proposing to
revise its view, and take the position
that—after the end of the semiannual
period in which an institution’s AADA
has been established—the AADA grows
and shrinks at the same basic rate as the
institution’s domestic deposit base (that
is, excluding acquisitions and deposit
sales), measured contemporaneously on
a quarter-by-quarter basis. Over a full
semiannual period, any increase or
decrease in the AADA would
automatically occur at a rate equal to the

“rate of growth of deposits’” during the
semiannual period, thereby satisfying
the statutory requirement.

The FDIC considers that the statutory
reference to an “‘annual rate” does not
foreclose this approach. In ordinary
usage, “‘annual rate” can refer to a rate
that is expressed as an annual rate, even
though the interval during which the
rate applies, and over which it is
determined, is a shorter interval such as
a semiannual period (e.g., in the case of
six-month time deposits). For example,
until recently, the FDIC’s rules
regarding the payment of interest on
deposits spoke of “‘the annual rate of
simple interest”—a phrase that
pertained to rates payable on time

deposits having maturities as short as
seven days. See 12 CFR 329.3 (1993).

Comparison of Annual and Quarterly
AADA Growth Adjustment Methods

Consider an Oakar institution that has
total deposits of $15 as of 12/31/93,
with an AADA of $6.5. Further assume
that the institution’s total deposits grow
by $1 every quarter, and that it does not
participate in any additional
acquisitions or deposit sales. The
following graphs show the effects of
making growth adjustments to its AADA
on an annual basis versus a quarterly
basis.

BILLING CODE 6714-01-P
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Annual AADA Growth Adjustment
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Quarterly AADA Growth Adjustment
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Since an AADA remains constant until a growth adjustment is applied, any change in total deposits is reflected
in the institution’s primary-fund deposits in the annual-adjustment method, while primary-fund deposits and the AADA
vary together with total deposits in the quarterly-adjustment method.

The following graphs express this difference in terms of percents of total deposits.
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Annual AADA Growth Adjustment
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Quarterly AADA Growth Adjustment

Percent of Total Deposits

57% T u . " o u i " )
Primary Fund
54%
51%
48%
45%
AADA

» = = » m » » n

42% —t t t t t } ; ; }

Dec/93 Mar/94  Jun/94  Sep/94 Dec/94 Mar/95 Jun/95  Sep/95 Dec/95

In the annual-adjustment method, the AADA becomes a smaller percent of total deposits as the total grows. In
the quarterly-adjustment method, the AADA and the primary-fund deposits remain constant percents of total deposits.

The FDIC considered an alternative approach: using the rate of growth in the institution’s deposit base for the
prior four quarters, measured from the current quarter. This technique would be as consistent with the letter of the
statute as the current method. But the four-prior-quarters method would preserve the lag between the AADA and the
deposit base.

Comparison of Quarterly AADA Adjustments Using Different Growth Rate Bases

Consider the same Oakar institution with beginning total deposits of $15 and constant growth of $1 per quarter.
The following graphs illustrate the effects on deposits of using total-deposit growth rates on two different bases: rolling
one-year growth rates, and quarter-to-quarter growth rates.
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Quarterly AADA Growth Adjustment

Using Rolling One-Year Growth Rates
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In both cases, the primary-fund deposits and the AADA appear to vary together with total deposits, but it is difficult
to discern their precise relationship. Graphs of the same effects in terms of percents of total deposits are more illustrative:
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In the percent-of-deposits graphs, the
AADA and the primary-fund deposits
are shown to converge when the AADA
growth adjustment is based on rolling
one-year growth rates. In this particular
example, the effect occurs because the
institution’s constant growth of $1 per
quarter results in a steadily decreasing
rate of growth of total deposits.
Therefore, a rolling one-year growth rate
of those total deposits at any point in
time will be more than the actual rate
of growth over the quarter to which the
rolling rate is being applied. While
different growth characteristics for total
deposits would yield different
relationships between the AADA and
the primary fund over time, the general
point is that the relationships of the
AADA and the primary-fund deposits
can vary when the AADA is adjusted,
unless the total-deposit rate of growth
used for the adjustment is drawn from
the same period for which the rate is
applied to the AADA.

As shown in the right-hand graph,
applying the actual quarterly growth
rate for total deposits to the AADA
results in stable percents of total
deposits for the AADA and primary
fund deposits.

In sum, the FDIC considers that the
quarterly approach is permissible under
the statute, and is preferable to any
approach that relies on a yearly interval
to determine growth in the AADA.

D. Negative Growth of the AADA

One element of an Oakar institution’s
AADA for a current semiannual period
is ““the amount by which [the AADA for
the preceding semiannual period] 3
would have increased during the
preceding semiannual period if such
increase occurred at a rate equal to the
annual rate of growth of [the Oakar
institution’s] deposits™”. 12 U.S.C.
1815(d)(3)(C)(iii). The FDIC is proposing
to codify its view that the terms
“‘growth’ and “‘increase’ encompass
negative growth (shrinkage). But the
FDIC is proposing to change its
interpretation by excluding shrinkage
due to deposit sales.

1. Negative Growth in General

The 1989 version of the Oakar
Amendment focused on an Oakar bank’s
underlying rate of growth for the
purpose of determining the Oakar
bank’s AADA. The 1989 version of the
Amendment set a minimum growth rate
for an AADA of 7 percent. The
Amendment then specified that, if an

3 Theoretically, the growth rate is not applied
directly to the prior AADA, but rather to an amount
that is computed afresh each time—which amount
is the sum of the various elements of the prior
AADA.

Oakar bank’s deposit base grew at a
higher rate, the AADA would grow at
the higher rate too. But the Amendment
excluded growth attributable to mergers,
branch purchases, and other
acquisitions of deposits from other BIF
members: the deposits so acquired were
to be subtracted from the Oakar bank’s
total deposits for the purpose of
determining the growth in the Oakar
bank’s deposit base (and therefore the
rate of growth of the AADA). See 12
U.S.C. 1813(d)(3)(C)(3)(iii) (Supp. |
1989).

The 1989 version of the Oakar
Amendment spoke only of ‘““growth”
and ““increases” in the AADA. Id. The
statute was internally consistent in this
regard, because AADAs could never
decrease.

Congress eliminated the minimum
growth rate as of the start of 1992.
FDICIA section 501 (a) & (b), 105 Stat.
2389 & 2391. As a result, the Oakar
Amendment now specifies that an
Oakar institution’s AADA grows at the
same rate as its domestic deposits
(excluding mergers, branch acquisitions,
and other acquisitions of deposits). 12
U.S.C. 1813(d)(3)(C).

The modern version of the Oakar
Amendment continues to speak only of
“growth’ and “‘increases,” however.
Congress has not—at least not
explicitly—modified it to address the
case of an institution that has a
shrinking deposit base. Nor has
Congress addressed the case of an
institution that transfers deposits in
bulk to another insured institution.

The FDIC regards this omission as a
gap in the statute that requires
interpretation. The FDIC does so
because, if the statute were read to allow
only increases in AADAs, the statute
would generate a continuing shift in the
relative insurance burden toward the
SAIF. Most Oakar institutions—and
nearly all large Oakar institutions—are
BIF-member Oakar banks. If an Oakar
bank’s deposit base were to shrink
through ordinary business operations,
but its AADA could not decline in
proportion to that shrinkage, the SAIF’s
share of the risk presented by the Oakar
bank would increase. But the reverse
would not be true: if an Oakar bank’s
deposit base increased, its AADA would
rise as well, and the SAIF would
continue to bear the same share of the
risk. The result would be a tendency to
displace the insurance burden from the
BIF to the SAIF.4

4 A shrinking Oakar thrift would have the
opposite effect: The BIF’s exposure would increase,
and the SAIF’s exposure would decrease. The Oakar
thrifts are comparatively rare, however. The net bias
would run against the SAIF.

The FDIC further considers that the
main themes of the changes that
Congress made to the Oakar
Amendment in 1991 are those of
simplification, liberalization, and
symmetry. Congress allowed savings
associations to acquire banks, as well as
the other way around. Congress allowed
institutions to deal with one another
directly, eliminating the requirement
that the institutions must belong to the
same holding company (and the need
for approval by an extra federal
supervisor). Congress established a
mirror-image set of rules for assessing
Oakar banks and Oakar thrifts. As noted
above, Congress repealed the 7
percentum floor on AADA growth,
thereby eliminating the most prominent
cause of divergence between an Oakar
institution’s assessment base and its
deposit base. Congress expanded the
scope of the Oakar Amendment and
made it congruent with the relevant
provisions of section 5(d)(2). See
FDICIA section 501(a), 105 Stat. 2388—
91 (Dec. 19, 1991).

In keeping with this view of the 1991
amendments, the FDIC interprets the
growth provisions of the Oakar
Amendment symmetrically: that is, to
encompass negative growth rates as well
as positive ones. The FDIC takes the
position that an Oakar institution’s
AADA grows and shrinks at the same
underlying rate of growth as the
institution’s domestic deposits.

The FDIC considers that this
interpretation is appropriate because it
accords with customary usage in the
banking industry, and because it is
consistent with the purposes and the
structure of the statute. Under the
FDIC’s interpretation, each fund
continues to bear a constant share of the
risk posed by the institution, and
continues to draw assessments from a
constant proportion of the institution’s
deposit base.

Moreover, the FDIC’s interpretation
encourages banks to make the
investment that Congress wished to
promote. If ““negative increases’ were
disallowed, Oakar banks would see their
SAIF assessments (which currently
carry a much higher rate) grow
disproportionately when their deposits
shrank through ordinary business
operations.

Finally, the interpretation is designed
to avoid—and has generally avoided—
the anomaly of an institution having an
AADA that is larger than its total
deposit base.

2. Negative Growth Due to Deposit-
Transfers

As noted above, for the purpose of
analyzing deposit sales, the FDIC
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follows the deposit-attribution
principles set forth in the Rankin letter:
the Oakar institution transfers its
primary-fund deposits until they have
been exhausted, and only then transfers
its secondary-fund deposits. The FDIC
further considers that—consistent with
the moratorium imposed by section
5(d)(2)—the deposits continue to have
the same status for insurance purposes
after the deposit sale as before. The
industry-wide stock of BIF-insured and
SAIlF-insured deposits should remain
the same.

The FDIC’s procedure for calculating
the growth of the AADA upsets that
balance, however. The deposit sale
reduces the Oakar bank’s total deposit
base by a certain percentage:
accordingly, the Oakar bank’s AADA—
and therefore its volume of SAIF-
insured deposits—is reduced by the
same percentage. Its BIF-insured
deposits increase correspondingly. In
effect, SAIF deposits are converted into
BIF deposits, in violation of the
moratorium.

This effect occurs without regard for
whether the transferred deposits are
primary-fund or secondary-fund
deposits. Even when a BIF-member
Oakar bank transfers deposits to another
BIF-member bank—a transfer that,
under the Rankin letter, would only
involve BIF-insured deposits—the
deposit sale serves to shrink the
transferring bank’s AADA.

The FDIC is proposing to cure this
defect by excluding deposit sales from
the growth computation. The FDIC
continues to believe that the terms
“growth” and ““increase’ as used in the
statute are broad enough to refer to a
negative rate as well as a positive one.
But the FDIC does not consider that it
is required to extend these terms beyond
reasonable limits. In particular, the
FDIC does not believe that it must
necessarily interpret these terms to
include a decrease that is attributable to
a bulk transfer of deposits. The statute
itself excludes the effect of an
acquisition or other deposit-assumption
from the computation of growth. The
FDIC considers that it has ample
authority to make an equivalent
exclusion for deposit sales.

The FDIC believes its proposed
interpretation is sound because deposit
sales do not—in and of themselves—
represent any change in the industry-
wide deposit base of each fund. It is
inappropriate for the FDIC to generate
such a change on its own as a collateral
effect of its assessment procedures.
Moreover, the proposed interpretation is
in accord with the tenor of the
amendments made by the FDICIA,
because it treats deposit sales

symmetrically with deposit-
acquisitions.

E. Value of an Initial AADA

The Oakar Amendment says that an
Oakar institution’s initial AADA is
equal to “the amount of any deposits
acquired by the institution in
connection with the transaction (as
determined at the time of such
transaction)”. Id. 1815(d)(3)(C). The
FDIC has by regulation interpreted the
phrase ‘“‘deposits acquired by the
institution”. 12 CFR 327.32(a)(4). The
regulation distinguishes between cases
in which a buyer assumes deposits from
a healthy seller (healthy-seller cases),
and cases in which the FDIC is serving
as conservator or receiver for the seller
at the time of the transaction (troubled-
seller cases).5

The FDIC proposes to retain but refine
its interpretation with respect to
healthy-seller cases. The FDIC also
proposes to codify its ‘““‘conduit” rule for
certain deposits that a buyer promptly
retransfers to a third party. The FDIC
proposes to eliminate the special
provisions for troubled-seller cases.

1. The “Nominal Amount” Rule

The general rule is that a buyer’s
initial AADA equals the full nominal
amount of the assumed deposits. 12 CFR
327.32(a)(3)(4).

The FDIC is proposing to retain the
substance of this provision. The
proposed rule would continue to
emphasize the point that the amount of
the transferred deposits is to be
measured by focusing on the volume
divested by the seller. The purpose of
the rule is to make it clear that post-
transaction events—such as deposit run-
off—have no bearing on the calculation
of the buyer’'s AADA.

The FDIC considers that the nominal-
value rule is appropriate for two chief
reasons. Most importantly, it reflects the
manifest intent of the statute, which
says that the volume of the acquired
deposits are to be ‘“determined at the
time” of the transaction. Second, the
nominal-value rule has the virtues of
clarity and precision. A buyer and a
seller will both know precisely the
value of an AADA that is generated in
an Oakar transaction. The buyer’s
expected secondary-fund assessments
can be an important cost for the parties
to consider when deciding on an
acceptable price. The FDIC considers
that the nominal-value rule reduces
uncertainty on this point.

The proposed rule would update this
aspect of the regulation in two minor

5The regulation also refers to the Resolution
Trust Corporation (RTC). The reference is obsolete,
as the RTC no longer exists.

ways. The existing rule is somewhat
obsolete: it presumes that the buyer
assumes all the seller’s deposits, and
that all such deposits are insured by the
buyer’s secondary fund. The reason for
these presumptions is purely historical.
At the time the regulation was adopted,
the Oakar Amendment only spoke of
cases in which the seller merged into or
consolidated with the buyer, or in
which the buyer acquired all the seller’s
assets and liabilities. See 12 U.S.C.
1815(d)(3)(A) (Supp. 1 1989). The
Amendment did not allow for less
comprehensive Oakar transactions (e.g.,
branch sales). Nor did it contemplate a
transaction in which the seller was an
Oakar institution in its own right.

The proposed rule would make it
clear that the nominal-amount rule
applies to all Oakar transactions. The
proposed rule would also specify that
the AADA is only equal to the nominal
amount of the transferred deposits that
are insured by the secondary fund of the
buyer, not necessarily all the transferred
deposits. Both these points represent the
current view of the FDIC.

2. Deposits Acquired From Troubled
Institutions

The FDIC’s current regulation
provides various discounts that serve to
reduce the buyer’'s AADA when the
seller is in conservatorship or
receivership at the time of the sale. See
12 CFR 327.32(a)(3)(4). The FDIC is
proposing to eliminate the discounts, on
the ground that they are no longer
needed.

In adopting the rule, the FDIC
observed that the deposits that a buyer
assumes from a troubled seller are quite
volatile: the buyer generally loses a
certain percentage of the deposits
almost immediately. The FDIC
characterized the lost deposits as
“phantom deposits’’, and said it would
make no sense to require the bank to
continue to pay assessments on them.
The FDIC further said that such a
requirement would impair its ability to
transfer the business of such thrifts to
healthy enterprises, to the detriment of
the communities the thrifts were
serving. See 54 FR at 51373. The FDIC
accordingly adopted an interpretive rule
stating that the nominal amount of the
deposits transferred in such cases were
to be discounted for the purpose of
computing the AADA generated in the
transaction, as follows:

—Brokered deposits: All brokered
deposits are subtracted from the
nominal volume of the transferred
deposits.

—The ““‘80/80" rule: Each remaining
deposit is capped at $80,000. The
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AADA is equal to 80% of the
aggregate of the deposits as so capped.

The FDIC explained that these
discounts reflected its actual
experience—that is, its experience with
arranging purchase-and-assumption
transactions for institutions in
receivership. 1d. But the discounts were
not intended to represent the actual run-
off that an individual Oakar institution
would sustain in a particular case.
Rather, they were an approximation or
estimate of the run-off that Oakar
institutions ordinarily sustain in
troubled-seller cases.

As an historical matter, the FDIC
determined that it was appropriate to
provide the discounts because the
funding decisions for troubled thrift
institutions were subject to constraints
and considerations that fell outside the
normal range of factors influencing such
decisions in the market place for
healthy thrifts. The sellers had often
been held in conservatorship for some
time. In order to maintain the assets in
such institutions, it often was necessary
for the conservator to obtain large and
other high-yielding deposits for funding
purposes. Both the size of the discounts,
and the fact that the discounts were
restricted to troubled-seller cases, were
known publicly in 1989 and were
relevant to every potential buyer’s
decision to acquire and price a thrift
institution.

Although healthy sellers in unassisted
transactions also sometimes relied upon
volatile deposits for funding, these
funding decisions were part of a strategy
to maximize the profits of a going
concern, and the management of the
purchasing institutions were
accountable to shareholders. The
comparable decisions for troubled
sellers in assisted transactions were
made by managers of government
conservatorships that were subject to
funding constraints, relatively inflexible
operating rules (necessary to control a
massive government effort to sell failed
thrifts), and other considerations
outside the scope of the typical private
transaction.

While the FDIC recognized that it was
incumbent upon any would-be buyer to
evaluate and price all aspects of a
transaction, the FDIC determined that it
would be counterproductive to require
bidders to price the contingencies
related to volatile deposits in assisted
transactions, given that these deposits
primarily were artifacts of government
conservatorships. Considering the
objective of attracting private capital in
order to avoid additional costs to the
taxpayer, the FDIC sought to avoid the
potential deterrent effect of including

these artificial elements in the pricing
equation. In order to reflect the volatile
deposits acquired in assisted
transactions, the FDIC determined to
provide the above-described discounts.

The FDIC adopted this interpretive
rule at a time when troubled and failed
thrifts were prevalent, and the stress on
the safety net for such institutions was
relatively severe. The stress has been
considerably relieved, however. The
FDIC considers that, under current
conditions, there is no longer any need
to maintain a special set of rules for
troubled-seller cases.

Moreover, the discounts are, at
bottom, simply another factor that helps
to determine the price that a buyer will
pay for a troubled institution. The FDIC
ordinarily must contribute its own
resources to induce buyers to acquire
such institutions. Any reduction in
future assessments that the FDIC offers
as an incentive merely reduces the
amount of money the FDIC must
contribute at the time of the transaction.
The simpler and more straightforward
approach is to reflect all such
considerations in the net price that
buyers pay for such institutions at the
time of the transaction.

3. Conduit Deposits

The FDIC staff has taken the position
that, under certain circumstances, when
an Oakar institution re-transfers some of
the secondary-fund deposits it has
assumed in the course of an Oakar
transaction, the re-transferred deposits
will not be counted as “‘acquired”
deposits for purposes of computing the
Oakar institution’s AADA. The Oakar
institution is regarded as a mere conduit
for the re-transferred deposits. The
deposits themselves retain their original
status as BIF-insured or SAIF-insured
after the re-transfer: whatever their
status in the hands of the original
transferor, the deposits have that status
in the hands of the ultimate transferee.

The FDIC has applied its “conduit”
principle only in very narrow
circumstances. The FDIC has done so
only when the Oakar institution has
been required to commit to re-transfer
specified branches as a condition of
approval of the acquisition of the seller;
the commitment has been enforceable;
and the re-transfer has been required to
occur within six months after
consummation of the initial Oakar
transaction. See, e.g., FDIC Advisory
Op. 94-48, 2 FED. DEPOSIT INS.
CORP., LAW, REGULATIONS,
RELATED ACTS 4901-02 (1994).

The FDIC is proposing to codify and
refine this view. As codified, secondary-
fund deposits would have the status of
“conduit” deposits in the hands of an

Oakar institution only if a Federal
banking supervisory agency or the
United States Department of Justice
explicitly ordered the Oakar institution
to re-transfer the deposits within six
months, if the institution’s obligation to
make the re-transfer was enforceable,
and if the re-transfer had to be
completed in the six-month grace
period.

Conduit deposits would be included
in the Oakar institution’s AADA only on
a temporary basis: for one semiannual
period, or in some cases two periods,
but no more. The deposits would be
counted in the ‘““amount of deposits
acquired” by the Oakar institution—and
therefore in its AADA—during the
semiannual period in which the
transaction occurs. The AADA so
computed would be used to determine
the assessment due for the following
semiannual period. In addition, if the
Oakar institution retained the deposits
during part of that following period, the
deposits would again be included in the
“amount of deposits acquired”—and
would again be part of the institution’s
AADA—for the purpose of computing
the assessment for the semiannual
period after that. But thereafter the
deposits would be excluded from the
“‘amount of deposits acquired” by the
Oakar institution.

If the conditions were not satisfied,
the conduit principle would not come
into play, and the deposits would be
regarded as having been assumed by the
Oakar institution at the time of the
original Oakar transaction. Any
subsequent transfer of the deposits
would be treated as a separate
transaction, and analyzed
independently of the Oakar transaction.

The FDIC is currently considering
alternative methodologies for attributing
any deposits that an Oakar institution
might transfer to another institution.
The conduit principle’s economic
impact is somewhat greater in the
context of one such methodology than
in that of the other.

The FDIC currently takes the view
that, when an Oakar institution transfers
deposits to another institution, the seller
transfers its primary-fund deposits until
they have been exhausted, and only
then transfers its secondary-fund
deposits. A BIF-member Oakar bank has
a comparatively strong incentive to
invoke the conduit principle under this
methodology. If an Oakar bank can
succeed in characterizing re-transferred
deposits as conduit deposits, the bank
will escape the full impact of the SAIF
assessment on those deposits, which is
comparatively high at the present time.

The FDIC is also considering a
“blended” approach, however. Under
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this methodology, whenever an Oakar
institution transferred any deposits to
another institution, the transferred
deposits would be regarded as
consisting of a blend of primary-fund
and secondary-fund deposits. The ratio
of the blend would be the same as that
of the institution as a whole. This
methodology would reduce the
incentive for Oakar banks to invoke the
conduit principle to some extent,
particularly in the case of Oakar banks
having large AADAs. An Oakar bank’s
AADA would shrink as a result of any
transfer of deposits, even one that did
not involve conduit deposits. The
comparative benefit of invoking the
conduit rule would be correspondingly
reduced.

F. Transitional Considerations

1. Freezing Prior AADAs

In theory, an Oakar institution’s
AADA is computed anew for each
semiannual period. An AADA for a
current semiannual period is equal to
the sum of three elements:

—Element 1: The volume of secondary-
fund deposits that the institution
originally acquired in the Oakar
transaction;

—Element 2: The aggregate of the
growth increments for all semiannual
periods prior to the one for which
Element 3 is being determined; and

—Element 3: The growth increment for
the period just prior to the current
period (i.e., just prior to the one for
which the assessment is due).
Element 3 is calculated on a base that
equals the sum of elements 1 and 2.
The FDIC has consistently interpreted

its existing rules to mean that, when a

growth increment has already been

determined for an AADA for a

semiannual period, the growth

increment continues to have the same
value thereafter. See, e.g., FDIC

Advisory Op. 92- 19, 2 FED. DEPOSIT

INS. CORP., LAW, REGULATIONS,

RELATED ACTS 4619, 4620-21 (1992).

The net effect has been to *‘freeze”

AADAs— and their elements—for prior

semiannual periods. The proposed rule

would codify this principle.

Accordingly, the new interpretations
set forth in the proposed rule would
apply on a purely prospective basis.
They would come into play only for the
purpose of computing future elements
of future AADAs. The new
interpretations would not affect AADAS
already computed for prior semiannual
periods (or the assessments that Oakar
institutions have already paid on them).
Nor would they affect the prior-period
elements of AADAs that are to be
determined for future semiannual

periods. In short, the proposed rule
would “leave prior AADAs alone”.

2. 1st-Half 1997 Assessments: Excluding
Deposit Sales From the Growth
Calculation

The FDIC proposes to follow its
existing procedures in computing
AADA:s for the first semiannual period
of 1997, with one exception. In
particular, an institution’s AADA for the
first semiannual period of 1997 would
be based on the growth of the
institution’s deposits as measured over
the entire calendar year 1996. The
AADA so determined would be used to
compute both quarterly payments for
the first semiannual period of 1997.

The exception is that, when
computing the growth rate for deposits
during the second semiannual period of
1996, the FDIC would apply its new
interpretation of *‘negative’”’ growth, and
would decline to consider shrinkage
attributable to transactions that occurred
during July—December 1996.

The FDIC acknowledges that its
proposed new interpretation would
make a significant break with the past.
The FDIC further recognizes that the
new interpretation could affect the
business considerations that the parties
must evaluate when they enter into
deposit-transfer transactions. The FDIC
considers that the industry has ample
notice of the proposed exclusion,
however, and that the parties to any
such transaction can factor in any costs
that the exclusion might produce.

At the same time, the FDIC agrees that
it would be inappropriate to apply its
new interpretation retroactively to
transactions that have been completed
earlier in 1996. The parties to these
transactions did not have notice of the
FDIC’s proposal. The FDIC would
therefore include shrinkage attributable
to deposit sales that occurred during the
first semiannual period of 1996 when
determining the annual growth rate to
be used in computing Oakar
institutions’ AADAs for the first
semiannual period of 1997.

3. 2nd-Half 1997 Assessments: Use of
Quarterly AADASs

The FDIC proposes to begin
measuring AADASs on a quarterly basis
during the first semiannual period of
1997. The first payment that would be
computed using a quarterly component
of an AADA would be the initial
payment for the next semiannual
period—the payment due at the end of
June.

The first time the FDIC would identify
and measure a quarterly component of
a semiannual AADA would be as of
March 31, 1997. The quarterly

component with respect to that date
would reflect the basic rate of growth of
the institution’s deposits during the first
calendar quarter of 1997 (January—
March). The quarterly AADA
component so measured would be used
to determine the institution’s first
quarterly payment for the second
semiannual period in 1997 (the June
payment).

The second quarterly AADA
component would reflect the basic rate
of growth of the institution’s deposits
during the second calendar quarter of
1997 (April-June). The quarterly AADA
component so measured would be used
to determine the institution’s second
quarterly payment for the second
semiannual period in 1997 (the
September payment).

G. Simplification and Clarification of
the Regulation

In some respects, the proposed rule
would simplify and clarify the current
regulation without changing its
meaning. The FDIC is doing so in
response to two initiatives. Section 303
of the Riegle Community Development
and Regulatory Improvement Act of
1994, Pub. L. 103-325, 108 Stat. 2160
(Sept. 23, 1994), requires federal
agencies to streamline and modify their
regulations. In addition, the FDIC has
voluntarily committed itself to review
its regulations on a 5-year cycle. See
Development and Review of FDIC Rules
and Regulations, 2 FED. DEPOSIT INS.
CORP., LAW, REGULATIONS,
RELATED ACTS 5057 (1984). The FDIC
considers that subpart B of part 327 is
a fit candidate for review under each of
these initiatives.

The proposed rule would clarify
subpart B by defining and using the
terms “primary fund’” and ‘“‘secondary
fund”. An Oakar institution’s primary
fund would be the fund to which it
belongs; it would be the other insurance
fund. Using these terms, the FDIC is
proposing to simplify paragraphs (1)
and (2) of §327.32(a) by eliminating
redundant language; the changes would
not alter the meaning of these
provisions.

In addition, the FDIC would clarify
§327.6(a) by changing the nomenclature
used therein. ““Deposit-transfer
transaction” would be replaced by
“terminating transaction;” ““acquiring
institution” would be replaced by
“surviving institution;” and
“transferring institution” would be
replaced by “terminating institution”.
The terms now found in § 327.6(a) are
also used in other provisions of part
327, where they have different and less
specialized meaning. The change in
nomenclature in § 327.6(a) is intended
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to avoid any confusion that the current
terminology might cause.

111. Proposed Effective Date

Section 302(b) of the Riegle
Community Development and
Regulatory Improvement Act of 1994,
Pub. L. 103-325, 108 Stat. 2160, 2214—
15 (1994), requires that new and
amended regulations imposing
additional reporting, disclosure, or other
new requirements on insured depository
institutions must generally take effect
on the first day of a calendar quarter. In
keeping with this requirement, the FDIC
is proposing that the rule, if adopted,
would take effect on January 1, 1997.

1V. Request for Public Comment

The FDIC hereby solicits comment on
all aspects of the proposed rule. In
particular, the FDIC solicits comment on
the following points: attributing
deposits that an Oakar institution
transfers to another institution
according to principles articulated in
the Rankin letter, or treating the
transferred deposits as a blend of
deposits insured by both funds; having
the FDIC, rather than individual
institutions, compute AADAs using
information provided by the
institutions; interpreting AADASs as
consisting of quarterly components, and
computing the growth of AADASs on a
quarterly cycle rather than an annual
one; retaining the concept of negative
growth for the purpose of computing
AADAS; excluding deposit sales from
the computation of growth; applying the
nominal-amount principle for
determining initial AADAs in all cases,
including troubled-seller cases; and
preserving the conduit-deposit concept.

In addition, in accordance with
section 3506(c)(2)(B) of the Paperwork
Reduction Act, 44 U.S.C. 3506(c)(2)(B),
the FDIC solicits comment for the
following purposes on the collection of
information proposed herein:

—to evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the FDIC, including
whether the information has practical
utility;

—to evaluate the accuracy of the FDIC’s
estimate of the burden of the
proposed collection of information;

—to enhance the quality, utility, and
clarity of the information to be
collected; and

—to minimize the burden of the
collection of information on those
who are to respond, including
through the use of automated
collection techniques or other forms
of information technology.

The FDIC also solicits comment on all
other points raised or options described
herein, and on their merits relative to
the proposed rule.

V. Paperwork Reduction Act

Under the FDIC’s existing procedures,
each Oakar institution must compute its
AADA at the end of each year, using a
worksheet provided by the FDIC (annual
growth worksheet). The annual growth
worksheet shows the computation of the
institution’s AADA for the first
semiannual period of the current year—
that is, the AADA that is used to
compute the assessment due for the first
semiannual period of the current year—
which is based on the institution’s
growth during the prior year. The
institution must provide the annual
growth worksheet to the FDIC as a part
of the institution’s certified statement.

In addition, whenever an institution
is the buyer in an Oakar transaction, it
must submit a transaction worksheet
showing the total deposits acquired on
the transaction date. If the seller is an
Oakar institution, and if the buyer
acquires the entire institution, the buyer
must also report the seller’s last AADA
(as shown in the seller’s last call report).
The buyer must then subtract this
number from the total deposits acquired
in order to determine its new AADA.

The proposed rule would change this
procedure for the annual growth
worksheets for the first semiannual
period of 1997 (i.e., for the worksheets
that show the growth of deposits during
1996). The change would only affect
Oakar institutions that transferred
deposits to other institutions during
1996. Such an institution would have to
report the total amount of deposits that
it transferred in transactions from July
1-December 31, 1996.

Thereafter the FDIC would compute
the AADAs for all Oakar institutions,
using information taken from their
quarterly call reports. Institutions would
not have to report additional
information in most cases. An Oakar
institution that neither acquired nor
transferred deposits in the prior quarter
would not have to provide any
additional information at all. An Oakar
institution that acquired deposits would
have to provide the same information at
the end of the quarter that it now
provides at the end of the year; there
would be a change in the timing, but no
change in burden.

Only an Oakar institution that
transferred deposits would have to
provide additional information. The
items of information needed, and the
number of institutions affected, would
depend on the deposit-attribution
methodology chosen by the FDIC. Under

the Rankin letter’s approach, the FDIC
presently anticipates that approximately
100 institutions per year would report
deposit sales. Sellers would have to
report the volume of deposits they
transferred in the transaction. Under the
“blended deposits’ approach, the FDIC
estimates that approximately 250 Oakar
institutions per year would report
deposit sales. Sellers would have to
report both the volume of deposits
transferred, and the date of the
transaction. In either case, the
information would be readily available:
the extra reporting burden would be
small.

The FDIC expects that the net effect
would be to reduce the overall reporting
burden on Oakar institutions. The
burden of submitting extra information
in deposit-sale cases would be more
than offset by the elimination of the
growth worksheet and by the FDIC’s
assumption of the burden of computing
AADAs.

Accordingly, the FDIC is proposing to
revise an existing collection of
information. The revision has been
submitted to the Office of Management
and Budget for review and approval
pursuant to the Paperwork Reduction
Act of 1980 (44 U.S.C. 3501 et seq.).
Comments on the accuracy of the
burden estimate, and suggestions for
reducing the burden, should be
addressed to the Office of Management
and Budget, Paperwork Reduction
Project (3064-0057), Washington, D.C.
20503, with copies of such comments
sent to Steven F. Hanft, Assistant
Executive Secretary (Administration),
Federal Deposit Insurance Corporation,
Room F-400, 550 17th St., N.W.,
Washington, D.C. 20429. The impact of
this proposal on paperwork burden
would be to require a one-time de
minimis report from approximately 100
Oakar institutions for the first
semiannual period in 1997, and
thereafter to eliminate the annual
growth worksheet for all 900 Oakar
institutions, which takes an estimated
two hours to prepare. The FDIC would
then compute each Oakar institution’s
AADA from the deposit data in the
institution’s quarterly call report. The
effect of this proposal on the estimated
annual reporting burden for this
collection of information is a reduction
of 1,800 hours:

Approximate Number of Respondents:
900.

Number of Responses per
Respondent: —1.

Total Annual Responses: 900.

Average Time per Response: 2 hours.

Total Average Annual Burden Hours:
—1800 hours.
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The FDIC expects the Federal
Financial Institutions Examination
Council to require (as needed) the
information in the quarterly call reports,
starting with the report for March 31,
1997. If the Council does recommend
these changes, they will be submitted to
the Office of Management and Budget
for review and approval as part of the
call report submission.

VI. Regulatory Flexibility Analysis

The Regulatory Flexibility Act (5
U.S.C. 601-612) does not apply to the
proposed rule. Although the FDIC has
chosen to publish general notice of the
proposed rule, and to ask for public
comment on it, the FDIC is not obliged
to do so, as the proposed rule is
interpretive in nature. See id. 553(b) and
603(a).

Moreover, the FDIC considers that the
proposed rule would amount to a net
reduction in burden for all Oakar
institutions, as they would no longer
have to prepare or file regular annual
growth worksheets after the worksheet
with respect to 1996. Instead, a limited
number of Oakar institutions would
have to submit one new piece of
information, and would have to do so
only for quarters in which they
transferred deposits.

In addition, although the Regulatory
Flexibility Act requires a regulatory
flexibility analysis when an agency
publishes a rule, the term “rule” (as
defined in the Regulatory Flexibility
Act) excludes ““a rule of particular
applicability relating to rates”. Id.
601(2). The proposed rule relates to the
rates that Oakar institutions must pay,
because it addresses various aspects of
the method for determining the base on
which assessments are computed. The
Regulatory Flexibility Act is therefore
inapplicable to this aspect of the
proposed rule.

Finally, the legislative history of the
Regulatory Flexibility Act indicates that
its requirements are inappropriate to
this aspect of the proposed rule. The
Regulatory Flexibility Act is intended to
assure that agencies’ rules do not
impose disproportionate burdens on
small businesses:

Uniform regulations applicable to all
entities without regard to size or capability
of compliance have often had a
disproportionate adverse effect on small
concerns. The bill, therefore, is designed to
encourage agencies to tailor their rules to the
size and nature of those to be regulated
whenever this is consistent with the
underlying statute authorizing the rule.

126 Cong. Rec. 21453 (1980) (“‘Description of
Major Issues and Section-by-Section Analysis
of Substitute for S. 299”).

The proposed rule would not impose
a uniform cost or requirement on all
Oakar institutions regardless of size: to
the extent that it imposes any costs at
all, the costs have to do with the effects
that the proposed rule would have on
Oakar institutions’ assessments.
Assessments are proportional to an
institution’s size. Moreover, while the
FDIC has authority to establish a
separate risk-based assessment system
for large and small members of each
insurance fund, see 12 U.S.C.
1817(b)(1)(D), the FDIC has not done so.
Within the current assessment scheme,
the FDIC cannot “‘tailor’” assessment
rates to reflect the “‘size and nature” of
institutions.

List of Subjects in 12 CFR Part 327

Assessments, Bank deposit insurance,
Banks, banking, Financing Corporation,
Reporting and recordkeeping
requirements, Savings associations.

For the reasons set forth in the
preamble, the Board of Directors of the
Federal Deposit Insurance Corporation
proposes to amend 12 CFR part 327 as
follows:

PART 327—ASSESSMENTS

1-2. The authority citation for part
327 is revised to read as follows:

Authority: 12 U.S.C. 1441, 1441b, 1815,
1817-1819.

3. In §327.6 the section heading and
paragraph (a) are revised to read as
follows:

§327.6 Terminating transfers; other
terminations of insurance.

(a) Terminating transfer—(1)
Assessment base computation. If a
terminating transfer occurs at any time
in the second half of a semiannual
period, each surviving institution’s
assessment base (as computed pursuant
to § 327.5) for the first half of that
semiannual period shall be increased by
an amount equal to such institution’s
pro rata share of the terminating
institution’s assessment base for such
first half.

(2) Pro rata share. For purposes of
paragraph (a)(1) of this section, the
phrase “‘pro rata share’” means a fraction
the numerator of which is the deposits
assumed by the surviving institution
from the terminating institution during
the second half of the semiannual
period during which the terminating
transfer occurs, and the denominator of
which is the total deposits of the
terminating institution as required to be
reported in the quarterly report of
condition for the first half of that
semiannual period.

(3) Other assessment-base
adjustments. The Corporation may in its
discretion make such adjustments to the
assessment base of an institution
participating in a terminating transfer,
or in a related transaction, as may be
necessary properly to reflect the likely
amount of the loss presented by the
institution to its insurance fund.

(4) Limitation on aggregate
adjustments. The total amount by which
the Corporation may increase the
assessment bases of surviving or other
institutions under this paragraph (a)
shall not exceed, in the aggregate, the
terminating institution’s assessment
base as reported in its quarterly report
of condition for the first half of the
semiannual period during which the
terminating transfer occurs.

* * * * *

4. Section 327.8 is amended by
revising paragraph (h) and adding
paragraphs (j) and (k) to read as follows:

§327.8 Definitions.
* * * * *

(h) As used in 8327.6(a), the
following terms are given the following
meanings:

(1) Surviving institution. The term
surviving institution means an insured
depository institution that assumes
some or all of the deposits of another
insured depository institution in a
terminating transfer.

(2) Terminating institution. The term
terminating institution means an
insured depository institution some or
all of the deposits of which are assumed
by another insured depository
institution in a terminating transfer.

(3) Terminating transfer. The term
terminating transfer means the
assumption by one insured depository
institution of another insured
depository institution’s liability for
deposits, whether by way of merger,
consolidation, or other statutory
assumption, or pursuant to contract,
when the terminating institution goes
out of business or transfers all or
substantially all its assets and liabilities
to other institutions or otherwise ceases
to be obliged to pay subsequent
assessments by or at the end of the
semiannual period during which such
assumption of liability for deposits
occurs. The term terminating transfer
does not refer to the assumption of
liability for deposits from the estate of
a failed institution, or to a transaction in
which the FDIC contributes its own
resources in order to induce a surviving
institution to assume liabilities of a
terminating institution.

* * * * *

(j) Primary fund. The primary fund of

an insured depository institution is the
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insurance fund of which the institution
is a member.

(k) Secondary fund. The secondary
fund of an insured depository
institution is the insurance fund that is
not the primary fund of the institution.

5. In §327.32, paragraph (a) is
amended by revising paragraphs (a)(1)
and (a)(2), and by removing paragraphs
(2)(4) and (a)(5), to read as follows:

§327.32 Computation and payment of
assessment.

(a) Rate of assessment—(1) BIF and
SAIF member rates. (i) Except as
provided in paragraph (a)(2) of this
section, and consistent with the
provisions of § 327.4, the assessment to
be paid by an institution that is subject
to this subpart B shall be computed at
the rate applicable to institutions that
are members of the primary fund of
such institution.

(ii) Such applicable rate shall be
applied to the institution’s assessment
base less that portion of the assessment
base which is equal to the institution’s
adjusted attributable deposit amount.

(2) Rate applicable to the adjusted
attributable deposit amount.
Notwithstanding paragraph (a)(1)(i) of
this section, that portion of the
assessment base of any acquiring,
assuming, or resulting institution which
is equal to the adjusted attributable
deposit amount of such institution shall:

(i) Be subject to assessment at the
assessment rate applicable to members
of the secondary fund of such
institution pursuant to subpart A of this
part; and

(ii) Not be taken into account in
computing the amount of any
assessment to be allocated to the
primary fund of such institution.

* * * * *

6. New §8327.33 through 327.36 are

added to read as follows:

§327.33 ‘"‘Acquired” deposits.

This section interprets the phrase
“‘deposits acquired by the institution’ as
used in §327.32(a)(3)(i).

(a) In general. (1) Secondary-fund
deposits. The phrase “deposits acquired
by the institution” refers to deposits that
are insured by the secondary fund of the
acquiring institution, and does not
include deposits that are insured by the
acquiring institution’s primary fund.

(2) Nominal dollar amount. Except as
provided in paragraph (b) of this
section, an acquiring institution is
deemed to acquire the entire nominal
dollar amount of any deposits that the
transferring institution holds on the date
of the transaction and transfers to the
acquiring institution.

(b) Conduit deposits—(1) Defined. As
used in this paragraph (b), the term

‘“‘conduit deposits’ refers to deposits
that an acquiring institution has
assumed from another institution in the
course of a transaction described in
§327.31(a), and that are treated as
insured by the secondary fund of the
acquiring institution, but which the
acquiring institution has been explicitly
and specifically ordered by the
Corporation, or by the appropriate
federal banking agency for the
institution, or by the Department of
Justice to commit to re-transfer to
another insured depository institution
as a condition of approval of the
transaction. The commitment must be
enforceable, and the divestiture must be
required to occur and must occur within
6 months after the date of the initial
transaction.

(2) Exclusion from AADA
computation. Conduit deposits are not
considered to be acquired by the
acquiring institution within the
meaning of § 327.32(a)(3)(i) for the
purpose of computing the acquiring
institution’s adjusted attributable
deposit amount for a current
semiannual period that begins after the
end of the semiannual period following
the semiannual period in which the
acquiring institution re-transfers the
deposits.

§327.34 Application of AADAS.

This section interprets the meaning of
the phrase “an insured depository
institution’s ‘adjusted attributable
deposit amount’ for any semiannual
period” as used in the opening clause of
§327.32(a)(3).

(@) In general. The phrase ‘““for any
semiannual period” refers to the current
semiannual period: that is, the period
for which the assessment is due, and for
which an institution’s adjusted
attributable deposit amount (AADA) is
computed.

(b) Quarterly components of AADAs.
An AADA for a current semiannual
period consists of two quarterly AADA
components. The first quarterly AADA
component for the current period is
determined with respect to the first
quarter of the prior semiannual period,
and the second quarterly AADA
component for the current period is
determined with respect to the second
quarter of the prior period.

(c) Application of AADASs. The value
of an AADA that is to be applied to a
quarterly assessment base in accordance
with §327.32(a)(2) is the value of the
quarterly AADA component for the
corresponding quarter.

(d) Initial AADAs. If an AADA for a
current semiannual period has been
generated in a transaction that has
occurred in the second calendar quarter

of the prior semiannual period, the first
quarterly AADA component for the
current period is deemed to have a
value of zero.

(e) Transition rule. Paragraphs (b), (c)
and (d) of this section shall apply to any
AADA for any semiannual period
beginning on or after July 1, 1997.

§327.35 Grandfathered AADA elements.
This section explains the meaning of
the phrase ‘““total of the amounts
determined under paragraph (a)(3)(iii)”
in §327.32(a)(3)(ii). The phrase “‘total of
the amounts determined under
paragraph (a)(3)(iii)"” refers to the
aggregate of the increments of growth
determined in accordance with
§327.32(a)(3)(iii). Each such increment
is deemed to be computed in
accordance with the contemporaneous
provisions and interpretations of such
section. Accordingly, any increment of
growth that is computed with respect to
a semiannual period has the value
appropriate to the proper calculation of
the institution’s assessment for the
semiannual period immediately
following such semiannual period.

§327.36 Growth computation.

This section interprets various
phrases used in the computation of
growth as prescribed in
§327.32(a)(3)(iii).

(a) Annual rate. The annual rate of
growth of deposits refers to the rate,
which may be expressed as an annual
percentage rate, of growth of an
institution’s deposits over any relevant
interval. A relevant interval may be less
than a year.

(b) Growth; increase; increases.
Except as provided in paragraph (c) of
this section, references to “‘growth,”
“increase,” and “‘increases’” may
generally include negative values as
well as positive ones.

(c) Growth of deposits. “Growth of
deposits’ does not include any decrease
in an institution’s deposits representing
deposits transferred to another insured
depository institution, if the transfer
occurs on or after July 1, 1996.

(d) Quarterly determination of growth.
For the purpose of computing
assessments for semiannual periods
beginning on July 1, 1997, and
thereafter, the rate of growth of deposits
for a semiannual period, and the
amount by which the sum of the
amounts specified in 8 327.32(a)(3) (i)
and (ii) would have grown during a
semiannual period, is to be determined
by computing such rate of growth and
such sum of amounts for each calendar
quarter within the semiannual period.

7. Section 327.37 is added to read as
follows:
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ALTERNATIVE ONE

§327.37 Attribution of transferred
deposits.

This section explains the attribution
of deposits to the BIF and the SAIF
when one insured depository institution
(acquiring institution) acquires deposits
from another insured depository
institution (transferring institution). For
the purpose of determining whether the
assumption of deposits (assumption
transaction) constitutes a transaction
undertaken pursuant to section 5(d)(3)
of the Federal Deposit Insurance Act,
and for the purpose of computing the
adjusted attributable deposit amounts, if
any, of the acquiring and the
transferring institutions after the
transaction:

(a) Transferring institution—(1)
Transfer of primary-fund deposits. To
the extent that the aggregate volume of
deposits that is transferred by a
transferring institution in a transaction,
or in a related series of transactions,
does not exceed the volume of deposits
that is insured by its primary fund
(primary-fund deposits) immediately
prior to the transaction (or, in the case
of a related series of transactions,
immediately prior to the initial
transaction in the series), the transferred
deposits shall be deemed to be insured
by the institution’s primary fund. The
primary institution’s volume of primary-
fund deposits shall be reduced by the
aggregate amount so transferred.

(2) Transfer of secondary-fund
deposits. To the extent that the aggregate
volume of deposits that is transferred by
the transferring institution in a
transaction, or in a related series of
transactions, exceeds the volume of
deposits that is insured by its primary
fund immediately prior to the
transaction (or, in the case of a related
series of transactions, immediately prior
to the initial transaction in the series),
the following volume of the deposits so
transferred shall be deemed to be
insured by the institution’s secondary
fund (secondary-fund deposits): the
aggregate amount of the transferred
deposits minus that portion thereof that
is equal to the institution’s primary-
fund deposits. The transferring
institution’s volume of secondary-fund
deposits shall be reduced by the volume
of the secondary-fund deposits so
transferred.

(b) Acquiring institution. The deposits
shall be deemed, upon assumption by
the acquiring institution, to be insured
by the same fund or funds in the same
amount or amounts as the deposits were
so insured immediately prior to the
transaction.

ALTERNATIVE TWO

§327.37 Attribution of transferred
deposits.

This section explains the attribution
of deposits to the BIF and the SAIF
when one insured depository institution
(acquiring institution) assumes the
deposits from another insured
depository institution (transferring
institution). On and after January 1,
1997, for the purpose of determining
whether the assumption of deposits
constitutes a transaction undertaken
pursuant to section 5(d)(3) of the
Federal Deposit Insurance Act, and for
the purpose of computing the adjusted
attributable deposit amounts, if any, of
the acquiring and the transferring
institutions after the transaction:

(a) Attribution of the deposits as to the
transferring institution. The deposits
shall be attributed to the primary and
secondary funds of the transferring
institution in the same ratio as the
transferring institution’s total deposits
were so attributed immediately prior to
the deposit-transfer transaction. The
transferring institution’s stock of BIF-
insured deposits and of SAIF-insured
deposits shall each be reduced in the
appropriate amounts.

(b) Attribution of deposits as to the
acquiring institution. Upon assumption
by the acquiring institution, the deposits
shall be attributed to the same insurance
funds in the same amounts as the
deposits were so attributed immediately
prior to the transaction. The acquiring
institution’s stock of BIF-insured
deposits and of SAIF-insured deposits
shall each be increased in the
appropriate amounts.

(c) Ratio fixed at start of quarter. For
the purpose of determining the ratio
specified in paragraph (a) of this
paragraph for any transaction:

(1) In general. The ratio shall be
determined at the beginning of the
quarter in which the transaction occurs.
Except as provided in paragraph (c)(2)
of this section, the ratio shall not be
affected by changes in the transferring
institution’s deposit base.

(2) Prior acquisitions by a transferring
institution. If the transferring institution
acquires deposits after the start of the
quarter but prior to the transaction, the
deposits so acquired shall be added to
the transferring institution’s deposit
base, and shall be attributed to the
transferring institution’s primary and
secondary funds in accordance with this
section.

By order of the Board of Directors.
Dated at Washington, DC, this 17th day of
June 1996.

Federal Deposit Insurance Corporation.
Robert E. Feldman,

Deputy Executive Secretary.

[FR Doc. 96-16349 Filed 7-2—-96; 8:45 am]
BILLING CODE 6714-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 95-NM-266-AD]
RIN 2120-AA64

Airworthiness Directives; De Havilland
Model DHC-8-100 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
revise an existing airworthiness
directive (AD), applicable to certain de
Havilland Model DHC-8 series
airplanes, that currently requires clearly
marking the location and means of
entering the lavatory. That AD was
prompted by reports of passengers
mistaking the airstair door operating
handle for the means of gaining access
to the lavatory. The actions specified by
that AD are intended to prevent
inadvertent opening of the airstair door
and consequent depressurization of the
airplane. This action would limit the
applicability of the rule to fewer
airplanes.

DATES: Comments must be received by
July 29, 1996.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 95—-NM—
266—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Bombardier, Inc., Bombardier Regional
Aircraft Division, Garratt Boulevard,
Downsview, Ontario, Canada M3K 1Y5.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Marc Goldstein, Aerospace Engineer,
Systems and Equipment Branch, ANE—
172, FAA, New York Aircraft
Certification Office, Engine and
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Propeller Directorate, 10 Fifth Street,
Third Floor, Valley Stream, New York
11581; telephone (516) 256—7513; fax
(516) 568-2716.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 95-NM-266—-AD.” The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
95-NM-266—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

On April 22, 1988, the FAA issued
AD 88-09-05, amendment 39-5908 (53
FR 15363, April 29, 1988), applicable to
certain de Havilland Model DHC-8-100
series airplanes, to require clearly
marking the location and means of
entering the lavatory. That action was
prompted by reports of passengers
mistaking the airstair door operating
handle for the means of gaining access
to the lavatory. The requirements of that
AD are intended to prevent inadvertent
opening of the airstair door and
consequent depressurization of the
airplane.

Explanation of Relevant Service
Information

Since the issuance of that AD, de
Havilland has issued Revision ‘B’, dated
July 1, 1988, and Revision ‘C’, dated
September 29, 1995, of Service Bulletin
S.B. 8-11-14. The modification
procedures (Modification 8/0757)
specified in these revisions are
essentially identical to Revision ‘A’ of
the service bulletin, which was
referenced in AD 88-09-05 as the
appropriate source of service
information. However, the effectivity
listing in Revisions ‘B’ and ‘C’ has been
revised to eliminate certain airplanes on
which Modification 8/0757 was
installed during production; therefore,
these airplanes are not affected by the
addressed unsafe condition. The
modification clearly marks the location
and means of entering the lavatory.

Transport Canada Aviation, which is
the airworthiness authority for Canada,
classified these service bulletins as
mandatory and issued Canadian
airworthiness directive CF—87-07R1,
dated June 30, 1995, in order to assure
the continued airworthiness of these
airplanes in Canada.

FAA’s Conclusions

This airplane model is manufactured
in Canada and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the Transport Canada Aviation has kept
the FAA informed of the situation
described above. The FAA has
examined the findings of the Transport
Canada Aviation, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would revise
AD 88-09-05 to continue to require
clearly marking the location and means
of entering the lavatory. This action
would limit the applicability of the
existing AD to fewer airplanes.

Cost Impact

There are approximately 30 de
Havilland Model DHC-8-100 series
airplanes of U.S. registry that would be
affected by this proposed AD.

Since this proposed AD merely
deletes airplanes from the applicability
of the rule, it would add no additional
costs, and would require no additional
work to be performed by affected
operators. The current costs associated
with this proposed rule are reiterated
below for the convenience of affected
operators:

The actions that are currently
required by AD 88—09-05, and retained
in this proposal, take approximately 1
work hour per airplane to accomplish,
at an average labor rate of $60 per work
hour. Required parts are supplied by the
manufacturer at no cost to the operators.
Based on these figures, the cost impact
on U.S. operators of the actions
currently required is estimated to be
$1,800, or $60 per airplane.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule’” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:



Federal Register / Vol. 61, No. 129 / Wednesday, July 3, 1996 / Proposed Rules

34769

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-5908 (53 FR
15363, April 29, 1988), and by adding
a new airworthiness directive (AD), to
read as follows:

De Havilland, Inc.: Docket 95-NM-266—-AD.
Revises AD 88-09-05, Amendment 39—
5908.

Applicability: Model DHC-8 series
airplanes, serial numbers 3 through 79,
inclusive; on which Modification 8/0757 has
not been installed; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent inadvertent opening of the
airstair door and consequent
depressurization of the airplane, accomplish
the following:

(a) Within 60 days after June 10, 1988 (the
effective date of AD 88-09-05, amendment
39-5908), replace the labels marking the
location and means of opening the lavatory,
in accordance with the Accomplishment
Instructions of de Havilland Service Bulletin
8-11-14, Revision ‘A’, dated July 31, 1987.

Note 2: Replacement accomplished in
accordance with de Havilland Service
Bulletin 8-11-14, Revision ‘B’, dated July 1,
1988, or Revision ‘C’, dated September 29,
1995, is considered acceptable for
compliance with this paragraph.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
Aircraft Certification Office (ACO), FAA,
Engine and Propeller Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, New York ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on June 27,
1996.

S. R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-16952 Filed 7-2-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 71

[Airspace Docket No. 96-AGL-11]
Establishment of Class E Airspace;
Miller, SD

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
establish Class E airspace at Miller
Municipal Airport, Miller, SD, to
accommodate a Nondirectional Radio
Beacon (NDB) to serve Runway 15.
Controlled airspace extending upward
from 700 to 1200 feet above ground
level (AGL) is needed to contain aircraft
executing the approach. The intended
effect of this proposal is to provide
segregation of aircraft using instrument
approach procedures in instrument
conditions from other aircraft operating
in visual weather conditions.

DATES: Comments must be received on
or before August 5, 1996.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Office of the
Assistant Chief Counsel, AGL-7, Rules
Docket No. 96—AGL-11, 2300 East
Devon Avenue, Des Plaines, Illinois
60018.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, Illinois. An
informal docket may also be examined
during normal business hours at the Air
Traffic Division, Operations Branch,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines,
Ilinois.

FOR FURTHER INFORMATION CONTACT: John
A. Clayborn, Air Traffic Division,
Operations Branch, AGL-530, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, lllinois
60018, telephone (847) 294—7568.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions

presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
““Comments to Airspace Docket No. 96—
AGL-11.” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket, FAA,
Great Lakes Region, Office of the
Assistant Chief Counsel, 2300 East
Devon Avenue, Des Plaines, Illinois,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM'’s

Any person may obtain a copy of the
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-230, 800 Independence
Avenue, S.W., Washington, DC 20591,
or by calling (202) 267-3484.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
establish Class E airspace at Miller
Municipal Airport, Miller, SD to
accommodate a Nondirectional Radio
Beacon to serve Runway 15. Controlled
airspace extending upward from 700 to
1200 feet AGL is needed to contain
aircraft executing the approach. The
intended affect of this action is to
provide segregation of aircraft using
instrument approach procedures in
instrument conditions from other
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aircraft operating in visual weather
conditions. The area would be depicted
on appropriate aeronautical charts
thereby enabling pilots to
circumnavigate the area or otherwise
comply with IFR procedures. Class E
airspace designations for airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9C dated August 17, 1995,
and effective September 16, 1995, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore this, proposed regulation—(1)
Is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 6005 The Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL SD ES5 Miller, SD [New]

Miller Municipal Airport, SD

(Lat. 44°31'31"N, long. 98°57'29")

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of the Miller Municipal Airport and
that airspace extending upward from 1,200
feet above the surface bounded on the west
and northwest by V-263, on the south by V-
120, and on the east by V-15 excluding the
Aberdeen, SD; the Pierre, SD; the Mitchell,
SD; and the Huron, SD, 1,200 foot Class E
airspace areas and all federal airways.

* * * * *

Issued in Des Plaines, Illinois on June 17,
1996.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 96-17041 Filed 7-2-96; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF JUSTICE

Office of Juvenile Justice and
Delinquency Prevention

28 CFR Part 31
[0JP No. 1091]
RIN 1121-AA39

0OJJDP Formula Grants Regulation

AGENCY: Office of Justice Programs,
Office of Juvenile Justice and
Delinquency Prevention.

ACTION: Proposed rule and request for
public comment.

SUMMARY: The Office of Juvenile Justice
and Delinquency Prevention (OJIDP) is
publishing for public comment
proposed amendments to its Formula
Grants Regulation, 28 CFR Part 31. The
Formula Grants Regulation implements
Part B of Title Il of the Juvenile Justice
and Delinquency Prevention (JJDP) Act
of 1974, as amended by the Juvenile
Justice and Delinquency Prevention
Amendments of 1992. The proposed
amendments to the existing Regulation
provide further clarification and
guidance to States in the formulation,
submission and implementation of State
Formula Grant plans and
determinations of State compliance with
plan requirements. They are intended to
provide additional flexibility and
greater clarity to participating States
with respect to key provisions related to
the core requirements of the JJDP Act.
DATES: Interested persons are invited to
submit written comments which must
be received on or before August 19,
1996.

ADDRESSES: Address all comments to
Mr. Shay Bilchik, Administrator, Office
of Juvenile Justice and Delinquency

Prevention, 633 Indiana Avenue NW.,
Room 742, Washington, DC 20531.

FOR FURTHER INFORMATION CONTACT: Ms.
Roberta Dorn, Director, State Relations
and Assistance Division, Office of
Juvenile Justice and Delinquency
Prevention, 633 Indiana Avenue NW.,
Room 543, Washington, DC 20531; (202)
307-5924.

SUPPLEMENTARY INFORMATION: The Office
of Juvenile Justice and Delinquency
Prevention is proposing revisions to the
existing Regulation, codified at 28 CFR
Part 31, and inviting public comment on
the proposed changes. The proposed
changes in the regulatory text
accomplish the following:

(1) Revise §31.303(d)(1)(i) to clarify the
level of contact that is prohibited between
juveniles in a secure custody status within an
institution and incarcerated adults;

(2) Revise §31.303(d)(1)(i) by providing an
exception to the core requirement of
separation with respect to brief, and
inadvertent contact between juveniles in a
secure custody status within an institution
and incarcerated adults in nonresidential
areas;

(3) Revise §31.303(d)(1)(v) to permit the
placement of an adjudicated delinquent in an
institution with adults once the adjudicated
delinquent reaches the State’s age of full
criminal responsibility, when authorized by
State law;

(4) Revise §31.303(e)(2) to permit the
placement of an accused or adjudicated
delinquent juvenile in an adult jail or lockup
for up to six hours immediately before or
after a court appearance for processing and
transportation purposes;

(5) Revise §31.303(e)(3) by eliminating the
requirement for OJJIDP concurrence in State
approved collocated juvenile facilities, the
requirement that a needs-based analysis
precede a jurisdiction’s request for State
approval, and to permit time-phased use of
nonresidential areas of collocated facilities;

(6) Revise §31.303(f)(2) to expressly
provide that accused status offenders can be
placed in a secure juvenile detention facility
for up to twenty-four hours, exclusive of
weekends and holidays, prior to an initial
court appearance and up to twenty-four
hours, exclusive of weekends and holidays,
following an initial court appearance;

(7) Revise §31.303(f)(3)(vi) to eliminate the
regulatory recommendation that a multi
disciplinary team may be used to satisfy the
“public agency” requirement, under the valid
court order exception even if some members
represent court or law enforcement agencies;

(8) Revise §31.303(f)(4)(vi) to eliminate the
requirement that States document and
describe in their annual monitoring report to
QJIDP the specific circumstances
surrounding each use of distance/ground
transportation and weather exceptions to the
jail and lockup removal requirement;

(9) Revise §31.303(f)(5)(i)(C) to define and
clarify the scope of the exception to the
deinstitutionalization of status offenders
requirement for offenses under *‘8 922(x) of
Title 18 or other similar State law” (relating
to possession of handguns by juveniles);
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(10) Revise §31.303(f)(6)(i) to eliminate
portions of the section related to funding
eligibility for fiscal year 1993 and prior years
that are no longer applicable;

(11) Revise §31.303(f)(6)(ii) to permit
States that do not have a law, regulation, or
court rule prohibiting the incarceration of all
juvenile offenders in circumstances that
would be in violation of the separation
requirement to be eligible for a finding of
compliance if reported violations do not
constitute a pattern or practice and
mechanisms are in place to prevent such
violations from recurring in the future; and

(12) Revise §31.303(j) to clarify the
purpose of the Disproportionate Minority
Confinement core requirement.

Contact With Incarcerated Adults

OJIDP recognizes that there has been
a lack of clarity surrounding the issue of
contact between juveniles and
incarcerated adults in secure facilities.
OJIDP finds that the term “‘sight and
sound contact” needs to be clarified. In
the 1992 amendments to the JJDP Act,
Congress amended the existing
“regular’ contact standard that defined
the level of permissible contact between
juveniles and incarcerated adults by
deleting the word “‘regular’”. OJIDP
interpreted Congress’ intent to be that
“haphazard and accidental contact”
between juveniles and incarcerated
adults should be prohibited because this
was the level of contact permitted under
the regulation implementing the no
“regular contact” prohibition in effect
prior to the 1992 amendments. After
further review, OJIDP believes that the
no contact prohibition should be
interpreted to preclude the systematic,
procedural, and condoned contact
between juveniles and incarcerated
adults in secure areas of facilities.
Consequently, OJJDP would not
consider brief and inadvertent or
accidental contact between juveniles
and incarcerated adults in
nonresidential areas of a secure facility
to be a violation of the separation
requirement. Specifically, OJJDP
proposes to amend the regulation to
provide that brief and inadvertent
contact between juveniles and
incarcerated adults in secure
nonresidential areas of a facility such as
dining, recreational, educational,
vocational, health care, sallyports and
passageways (hallways) should not be
considered a violation of the JJDP Act
separation requirement. However, in
any secure residential area of a facility,
any contact between juvenile offenders
and adult inmates is prohibited.

Further, the regulation would provide
definitions for sight and sound contact
to assist in understanding what is
permitted under § 223(a)(13). Sight
contact is defined as clear visual contact

between incarcerated adults and
juveniles in close proximity of each
other. For example, a detained juvenile
who sees an adult inmate who is several
hundred feet away is not in close
proximity to the incarcerated adult. In
this scenario, the juvenile is not
exposed to any conceivable harm as a
consequence of seeing an adult inmate
several hundred feet away. A rule of
reason should be exercised by
jurisdictions in assessing whether a
juvenile who is exposed visually to an
incarcerated adult is in close proximity
to that adult.

With respect to sound contact, the
regulation would state that “direct” oral
communication between incarcerated
adults and juveniles is prohibited. This
addition is intended to alleviate
concerns over misinterpretation of this
provision. The purpose of the provision
is to prevent incarcerated adults from
having direct oral communication with
juveniles, thereby reducing the
likelihood of intimidation and
harassment. A rule of reason should also
be exercised with sound contact. Direct
oral communication such as
conversations and yelling in close
proximity is clearly prohibited.
However, an incarcerated adult yelling
at a juvenile who is several hundred feet
away may not be engaged in direct oral
communication with the juvenile.

Placement of Juveniles in Adult
Facilities

Under the current regulation, States
are prohibited from administratively
reclassifying and transferring
adjudicated delinquents to adult
(criminal) correctional institutions.
OJIDP recognizes that State laws are
increasingly providing for the
mandatory or permissible transfer of
adjudicated delinquents to adult
facilities once the delinquent has
attained the age of full criminal
responsibility under State law.
Consequently, OJIDP proposes to amend
the regulation to provide that it is not
a violation of the separation
requirement to transfer an adjudicated
delinquent to an adult correctional
institution once the adjudicated
delinquent has reached the age of full
criminal responsibility established by
State law. The proposed regulation
would permit the placement of an
adjudicated delinquent who reaches the
age of full criminal responsibility in an
adult correctional facility only when
such transfers are required or authorized
by State law.

OJIDP also proposes to amend the
regulation to permit the placement of an
alleged or adjudicated delinquent in an
adult jail or lockup for up to six hours

immediately before or after a court
appearance. Several States have advised
OJIDP that the detention of a juvenile
prior to a court appearance and the
immediate transport of a juvenile after
a court appearance creates a difficulty if
there is more than one juvenile before
the court on a given day or where
separate facilities are not available. The
secure detention of an alleged or
adjudicated delinquent in a jail or
lockup for up to six hours immediately
before or after a court appearance would
be permissible when circumstances
warrant such a detention, and provided
that such juveniles are separated from
adult offenders.

Collocated Facilities

OJIDP currently requires that a needs-
based analysis precede a jurisdiction’s
request for State approval and OJIDP’s
concurrence in order for a juvenile
detention facility that is collocated with
an adult jail or lockup to qualify as a
separate juvenile detention facility.
OJIDP finds that this requirement is best
left to the State to determine whether a
needs-based analysis should be
required. In addition, OJIDP’s
concurrence with a State agency’s
decision to approve a collocated facility
would no longer be required. The
elimination of the needs-based analysis
and OJIDP’s concurrence does not
negate the separation criteria set forth in
§31.303(e)(3)(D). The regularly
scheduled review of State monitoring
systems would insure that the facility
continues to meet the separate juvenile
detention facility criteria. Consequently,
OJIDP proposes to modify § 31.303(e)(3)
to reflect the elimination of the needs-
based analysis and OJIDP’s concurrence.

Under the current regulation,
collocated facilities are prohibited from
sharing common use nonresidential
areas. Based on State and local input,
OJIDP finds that common use
nonresidential areas should be
permissible in collocated facilities. This
would require the utilization of time-
phasing in order to allow both juveniles
and adults access to available
educational, vocational, and
recreational areas of collocated
facilities. The allowance of time-phased
use would apply only to nonresidential
areas in collocated facilities.

Deinstitutionalization of Status
Offenders

OJIDP has found that confusion exists
over the secure detention of accused
status offenders and non-offenders. For
purposes of clarification, OJIDP is
adding a paragraph at the end of
§31.303(f)(2) to state clearly that it is
permissible to hold an accused status
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offender or a nonoffender in a secure
juvenile detention facility for up to
twenty-four hours, exclusive of
weekends and holidays, prior to an
initial appearance and up to twenty-four
hours, exclusive of weekends and
holidays, after an initial court
appearance.

Valid Court Order

Under the current statute and
regulation, an independent public
agency (other than a court or law
enforcement agency) is required to
prepare and submit a written report to
a court that is considering an order that
directs or authorizes the placement of a
status offender in a secure facility for
the violation of a valid court order. A
multi disciplinary review team that
operates independently of a court is
described in the regulation as one
option for meeting the requirement,
even where some members of the team
may be law enforcement or court agency
staff. Pretrial Service agencies are
another option for jurisdictions to
consider to meet the criteria of “other
than a court or law enforcement
agency.” These offices operate in
various jurisdictions to assess and
evaluate individuals who are before the
court for a determination on pretrial
release or custody. The intent of this
multi disciplinary provision was to
provide States with an example of a
public agency that would meet the
criteria where some members of a team
were employed by the courts and/or law
enforcement. Because the wording of
this provision had led some States to the
conclusion that multi disciplinary teams
are required, the provision would be
deleted from the regulation.

Removal Exception

States are required to document and
describe, in their annual monitoring
report to OJIDP, the specific
circumstances surrounding each
individual use of the distance/ground
transportation and weather exceptions
to the jail and lockup removal
requirement. OJIDP finds this
requirement to be overly burdensome on
the States and therefore proposes that it
be deleted from the regulation.

Reporting Requirement

The JIDP Act provides that juveniles
may be securely detained or confined
pursuant to 18 U.S.C. 922(x) or a similar
State law. Section 922(x) was added to
the Federal Criminal Code by the Youth
Handgun Safety Act that was passed as
a part of the Violent Crime Control and
Law Enforcement Act of 1994, Pub. L.
No. 103-322, 108 Stat. 1796 (1994),
codified as amended at 42 U.S.C. 13701

et seq. Specifically, §922(x) makes it a
Federal delinquent offense for a juvenile
to possess a handgun. The possession of
a handgun by a juvenile is, however, a
status offense in those States where
possession of a handgun by an adult is
permitted. Consequently, the Youth
Handgun Safety Act specifically
amended the JIDP Act to exclude from
the deinstitutionalization of status
offenders requirement a juvenile who
has violated § 922(x) or a similar State
law. For the purpose of clarification,
where §922(x) initially appears in the
regulation, it is described as a federal
law prohibiting the possession of a
handgun by a juvenile and specifically
excluding such a violation, or the
violation of a similar State law, from the
coverage of the deinstitutionalization of
status offenders requirement.

Compliance

OJIDP would delete the first two
sentences of § 31.303(f)(6)(i) because it
pertains to States substantially
complying with the
deinstitutionalization of status offenders
core requirement in fiscal year 1993 and
prior years. The substantial compliance
criteria allowed States to be eligible for
formula grant funding during these
years if the State had achieve a seventy
five percent reduction in the aggregate
number of status offenders and
nonoffenders held in secure detention
or correctional facilities and had made
an unequivocal commitment to
achieving full compliance. Because this
standard does not apply to fiscal years
beyond 1994, OJIDP would remove it
from the regulation. However, the
portion of the section that defines full
compliance would remain.

Under the current regulation,
compliance with the separation
requirement is considered to be
achieved when a State can demonstrate
that in the last monitoring report,
covering a full 12 months of data, no
juveniles were incarcerated in
circumstances in violation of the
separation requirement. Also,
compliance can be achieved where a
State has a law, regulation, court rule,
or other established executive or
judicial policy clearly prohibiting the
incarceration of juvenile offenders in
circumstances that would be in
violation of the separation requirement,
and violations reported do not
constitute a pattern or practice in the
State. However, a State that has no law
or policy that mirrors the JJDP Act
separation requirement could not be in
compliance if any juvenile was held in
violation of the separation requirement.
OJIDP proposes to modify this policy in
order not to unfairly penalize States that

have not enacted laws, rules, regulations
or policies prohibiting the incarceration
of all juvenile offenders under
circumstances that would be in
violation of the separation requirement.
OJIDP proposes a single standard
applicable to all States regardless of
whether a law, regulation, rule or policy
exists that prohibits the detention of
juveniles with incarcerated adults.
Specifically, compliance can be
established under circumstances in
which the instances do not indicate a
pattern or practice and mechanisms or
plans to address exist within the State
to ensure that such instances are
unlikely to recur in the future.

Minority Detention and Confinement

Several States have expressed concern
over the Disproportionate Minority
Confinement (8 223(a)(23)) core
requirement of the JJDP Act.
Specifically, this core requirement has
been criticized as requiring the
establishment of numerical standards or
quotas in order for a State to achieve or
maintain compliance. This is not the
purpose of the statute or its
implementing regulation. In order to
respond to this concern, two sentences
have been added to § 31.303(j) of the
regulation to state specifically that the
purpose of the statute and regulation is
to encourage States to address,
programmatically, any features of its
justice system that may account for the
disproportionate detention or
confinement of minority juveniles. The
section states clearly that the
Disproportionate Minority Confinement
core requirement neither requires nor
establishes numerical standards or
quotas in order for a State to achieve or
maintain compliance.

Executive Order 12866

This proposed rule is not a
“significant regulatory action’ for
purposes of Executive Order 12866
because it does not result in: (1) An
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or state, local or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with action taken or planned
by another agency; (3) materially alter
the budgetary impact of entitlement,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; and (4) does not raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities or
the principles of Executive Order No.
12866. The Office of Management and
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Budget has waived its review process
for this rule under Executive Order
12866.

Regulatory Flexibility Act

This proposed rule, if promulgated,
will not have a “significant’”” economic
impact on a substantial number of small
“entities” as defined by the Regulatory
Flexibility Act. This action is intended
to relieve existing requirements in the
Formula Grants program and to clarify
other provisions so as to promote
compliance with its provisions by States
participating in the program.

Paperwork Reduction Act

No collections of information
requirements are contained in or
affected by this regulation pursuant to
the Paperwork Reduction Act, codified
at 44 U.S.C. 3504(H).

Intergovernmental Review of Federal
Programs

In accordance with Executive Order
12372 and the Department of Justice’s
implementing regulation 28 CFR Part
30, States must submit Formula Grant
Program applications to the State
“*Single Point of Contact,” if one exists.
The State may take up to 60 days from
the application date to comment on the
application.

List of Subjects in 28 CFR Part 31

Grant programs—Ilaw, Juvenile
delinquency, Grant programs.

For the reasons set forth in the
preamble, it is proposed to amend the
OJIDP Formula Grants Regulation, 28
CFR Part 31, as follows:

PART 31—[AMENDED]

1. The authority citation for Part 31
would continue to read as follows:

Authority: 42 U.S.C. 5601 et seq.

2. Section 31.303 is amended by
revising paragraphs (d)(1)(i) and (v) to
read as follows:

§31.303 Substantive requirements.
* * * * *

(@) * > =*

(i) Separation. Describe its plan and
procedure, covering the three-year
planning cycle, for assuring that the
requirements of this section are met.
The term *“‘contact” includes any
physical or sustained sight or sound
contact between juveniles in a secure
custody status and incarcerated adults,
including inmate trustees. A juvenile in
a secure custody status is one who is
physically detained or confined in a
locked room or other area set aside or
used for the specific purpose of securely
detaining persons who are in law

enforcement custody. Secure detention
or confinement may result either from
being placed in such a room or area
and/or from being physically secured to
a cuffing rail or other stationary object.
Sight contact is defined as clear visual
contact between incarcerated adults and
juveniles within close proximity to each
other. Sound contact is defined as direct
oral communication between
incarcerated adults and juveniles.
Separation must be accomplished in all
secure areas of the facility which
include, but are not limited to,
admissions, sleeping, toilet and shower,
and other areas, as appropriate. Brief
and inadvertent or accidental contact
between juveniles in a secure custody
status and incarcerated adults, in secure
nonresidential areas of a facility such as
dining, recreational, educational,
vocational, health care, sally ports or
other entry areas, and passageways
(hallways) would not require a State to
document or report such contact as a
violation. However, any contact in a
residential area of a secure facility
between juveniles and incarcerated
adults would be a reportable violation.
* * * * *

(v) Assure that adjudicated
delinquents are not reclassified
administratively and transferred to an
adult (criminal) correctional authority to
avoid the intent of separating juveniles
from adult criminals in jails or
correctional facilities. A State is not
prohibited from placing or transferring
an alleged or adjudicated delinquent
who reaches the State’s age of full
criminal responsibility to an adult
facility when required or authorized by
State law. However, the administrative
transfer, without statutory direction or
authorization, of a juvenile offender to
an adult correctional authority, or a
transfer within a mixed juvenile and
adult facility for placement with adult
criminals, either before or after a
juvenile reaches the age of full criminal
responsibility, is prohibited. A State is
also precluded from transferring adult
offenders to a juvenile correctional
authority for placement in a juvenile
facility. This neither prohibits nor
restricts the waiver or transfer of a
juvenile to criminal court for
prosecution, in accordance with State
law, for a criminal felony violation, nor
the detention or confinement of a
waived or transferred criminal felony
violator in an adult facility.

* * * * *

3. Section 31.303(e) is amended by
revising paragraphs (€)(2), (e)(3)
introductory text and (e)(3)(i) to read as
follows:

§31.303 Substantive requirements.
* * * * *

(2) Describe the barriers that a State
faces in removing all juveniles from
adult jails and lockups. This
requirement excepts only those alleged
or adjudicated juvenile delinquents
placed in a jail or a lockup for up to six
hours from the time they enter a secure
custody status or immediately before or
after a court appearance, those juveniles
formally waived or transferred to
criminal court and against whom
criminal felony charges have been filed,
or juveniles over whom a criminal court
has original or concurrent jurisdiction
and such court’s jurisdiction has been
invoked through the filing of criminal
felony charges.

(3) Collocated facilities. (i) Determine
whether or not a facility in which
juveniles are detained or confined is an
adult jail or lockup. The JJDP Act
prohibits the secure custody of juveniles
in adult jails and lockups, except as
otherwise provided under the Act and
implementing OJIDP regulations.
Juvenile facilities collocated with adult
facilities are considered adult jails or
lockups unless paragraphs (e)(3)(i)(C)(1)
through (4) criteria established in this
section are complied with.

(A) A collocated facility is a juvenile
facility located in the same building as
an adult jail or lockup, or is part of a
related complex of buildings located on
the same grounds as an adult jail or
lockup. A complex of buildings is
considered “related”” when it shares
physical features such as walls and
fences, or services beyond mechanical
services (heating, air conditioning,
water and sewer), or the specialized
services that are allowable under
paragraph (e)(3)(i)(C)(3) of this section.

(B) The State must determine whether
a collocated facility qualifies as a
separate juvenile detention facility
under the four criteria set forth in
paragraphs (€)(3)(i)(C)(1) through (4) of
this section for the purpose of
monitoring compliance with
§223(a)(12)(A), (13) and (14) of the JIDP
Act.

(C) Each of the following four criteria
must be met in order to ensure the
requisite separateness of a juvenile
detention facility that is collocated with
an adult jail or lockup:

(1) Separation between juveniles and
adults such that there could be no sight
or sound contact between juveniles and
incarcerated adults in the facility.
Separation can be achieved
architecturally or through time-phasing
of common use nonresidential areas;
and
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(2) Separate juvenile and adult
programs, including recreation,
education, vocation, counseling, dining,
sleeping, and general living activities.
There must be an independent and
comprehensive operational plan for the
juvenile detention facility which
provides for a full range of separate
program services. No program activities
may be shared by juveniles and
incarcerated adults. Time-phasing of
common use nonresidential areas is
permissible to conduct program
activities. Equipment and other
resources may be used by both
populations subject to security
concerns; and

(3) Separate staff for the juvenile and
adult populations, including
management, security, and direct care
staff. Staff providing specialized
services (medical care, food service,
laundry, maintenance and engineering,
etc.) who are not normally in contact
with detainees, or whose infrequent
contacts occur under conditions of
separation of juveniles and adults, can
serve both populations (subject to State
standards or licensing requirements).
The day to day management, security
and direct care functions of the juvenile
detention center must be vested in a
totally separate staff, dedicated solely to
the juvenile population within the
collocated facilities; and

(4) In States that have established
standards or licensing requirements for
juvenile detention facilities, the juvenile
facility must meet the standards (on the
same basis as a free-standing juvenile
detention center) and be licensed as
appropriate. If there are no State
standards or licensing requirements,
OJIDP encourages States to establish
administrative requirements that
authorize the State to review the
facility’s physical plant, staffing
patterns, and programs in order to
approve the collocated facility based on
prevailing national juvenile detention
standards.

* * * * *

4. Section 31.303 is amended by
revising paragraphs (f)(2), (3)(vi), and
(4)(vi) to read as follows:

§31.303 Substantive requirements.
* * * * *
f * * *

(2) For the purpose of monitoring for
compliance with section 223(a)(12)(A)
of the Act, a secure detention or
correctional facility is any secure public
or private facility used for the lawful
custody of accused or adjudicated
juvenile offenders or non-offenders, or
used for the lawful custody of accused
or convicted adult criminal offenders.
Accused status offenders or non

offenders in lawful custody can be held
in a secure juvenile detention facility for
up to twenty-four hours, exclusive of
weekends and holidays, prior to an
initial court appearance and for an
additional twenty-four hours, exclusive
of weekends and holidays, following a
court appearance.

(3) * * *

(vi) In entering any order that directs
or authorizes the placement of a status
offender in a secure facility, the judge
presiding over an initial probable cause
hearing or violation hearing must
determine that all the elements of a
valid court order (paragraphs (f)(3)(i),
(ii) and (iii) of this section) and the
applicable due process rights (paragraph
(F(3)(v) of this section) were afforded
the juvenile and, in the case of a
violation hearing, the judge must obtain
and review a written report that:
reviews the behavior of the juvenile and
the circumstances under which the
juvenile was brought before the court
and made subject to such order;
determines the reasons for the juvenile’s
behavior; and determines whether all
dispositions other than secure
confinement have been exhausted or are
clearly inappropriate. This report must
be prepared and submitted by an
appropriate public agency (other than a

court or law enforcement agency).
* * * * *

(4) * * *

(vi) Pursuant to section 223(a)(14) of
the JJDP Act, the non-MSA (low
population density) exception to the jail
and lockup removal requirement as
described in paragraphs (f)(4)(i) through
(v) of this section will remain in effect
through 1997, and will allow for secure
custody beyond the twenty-four-hour
period described in paragraph (f)(4)(i) of
this section when the facility is located
where conditions of distance to be
traveled or the lack of highway, road, or
other ground transportation do not
allow for court appearances within
twenty-four hours, so that a brief (not to
exceed an additional forty-eight hours)
delay is excusable; or the facility is
located where conditions of safety exist
(such as severely adverse, life-
threatening weather conditions that do
not allow for reasonably safe travel), in
which case the time for an appearance
may be delayed until twenty-four hours
after the time that such conditions allow
for reasonably safe travel. States may
use these additional statutory
allowances only where the precedent
requirements set forth in paragraphs
(F)(4)(i) through (v) of this section have
been complied with. This may
necessitate statutory or judicial (court
rule or opinion) relief within the State

from the twenty-four hours initial court
appearance standard required by
paragraph (f)(4)(i) of this section.
* * * * *

5. Section 31.303(f)(5)(i)(C) is revised
to read as follows:

§31.303 Substantive requirements.
* * * * *
* * *
(f5) * X *
i * X *

(C) The total number of accused status
offenders and nonoffenders, including
out-of-State runaways and Federal
wards, held in any secure detention or
correctional facility for longer than
twenty-four hours (not including
weekends or holidays), excluding those
held pursuant to the valid court order
provision as set forth in paragraph (f)(3)
of this section or pursuant to section
922(x) of Title 18, United States Code
(which prohibits the possession of a
handgun by a juvenile), or a similar
State law. A juvenile who violates this
statute, or a similar state law, is
excepted from the deinstitutionalization
of status offenders requirement;

* * * * *

6. Section 31.303 is amended by
revising paragraphs (f)(6)(i) and (ii) to
read as follows:

§31.303 Substantive requirements.
* * * * *
* * *

(fG) * * *

(i) Full compliance with section
223(a)(12)(A) is achieved when a State
has removed 100 percent of status
offenders and nonoffenders from secure
detention and correctional facilities or
can demonstrate full compliance with
de minimis exceptions pursuant to the
policy criteria contained in the Federal
Register of January 9, 1981 (46 FR 2566—
2569).

(i) Compliance with section
223(a)(13) has been achieved when a
State can demonstrate that:

(A) The last submitted monitoring
report, covering a full 12 months of
data, demonstrates that no juveniles
were incarcerated in circumstances that
were in violation of section 223(a)(13);
or

(B)(1) The instances reported under
paragraph (f)(6)(ii)(A) of this section do
not indicate a pattern or practice but
rather constitute isolated instances; and

(2) Existing mechanisms or plans to
address these incidences are such that
they are unlikely to recur in the future.
* * * * *

7. Section 31.303 is amended by
inserting the following sentences after
the 2nd sentence of paragraph (j)
introductory text:
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§31.303 Substantive requirements.
* * * * *

(i) * * * The purpose of the statute
and regulation is to encourage States to
address, programmatically, any features
of its justice system, and related laws
and policies, which may account for the
disproportionate detention or
confinement of minority juveniles in
secure detention facilities, secure
correctional facilities, jails and lockups.
The Disproportionate Minority
Confinement core requirement neither
establishes nor requires numerical
standards or quotas in order for a State

to achieve or maintain compliance.
* X *

* * * * *
Dated: June 26, 1996.
Shay Bilchik,

Administrator, Office of Juvenile Justice and
Delinquency Prevention.

[FR Doc. 96-16842 Filed 7-2—96; 8:45 am]
BILLING CODE 4410-18-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Parts 154 and 155
[CGD 94-032 and 94-048]
RIN 2115-AE87 and 2115-AES88

Tank Vessel and Facility Response
Plans, and Response Equipment for
Hazardous Substances

AGENCY: Coast Guard, DOT.
ACTION: Notice of public hearings.

SUMMARY: The Coast Guard is holding
two public meetings on its proposed
regulations under the Oil Pollution Act
of 1990 (OPA 90) relating to the
preparation of hazardous substance
response plans to minimize the impact
of a discharge or release of hazardous
substances into the navigable waters of
the United States. There is substantial
public interest in the rulemaking. The
Coast Guard is conducting the public
meetings to receive view on what
should be regulated and what
appropriate regulations should be.

DATES: The meetings will be held on
July 30, 1996, and August 5, 1996. The
meetings will begin at 9:00 a.m.
Comments must be received on or
before September 3, 1996.

ADDRESSES: The July 30, 1996, meeting
will be held in room 6200, Department
of Transportation, Nassif Building, 400
Seventh Street SW., Washington, DC
20590. The August 5, 1996, meeting will
be held in the lecture hall of the Center
for Advanced Space Studies, 3600 Bay

Area Boulevard, Clear Lake, TX 77058.
Written comments may be mailed to the
Executive Secretary, Marine Safety
Council (G-LRA/3406) (CGD 94-032
and 94-048), U.S. Coast Guard
Headquarters, 2100 Second Street SW.,
Washington, DC 20593-0001 or may be
delivered to room 3406 at the above
address between 8 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. The telephone number if (202)
267-1477

The Executive Secretary maintains the
public docket for this rulemaking.
Comments will become part of this
docket and will be available for
inspection or copying at room 3406,
U.S. Coast Guard Headquarters.
FOR FURTHER INFORMATION CONTACT: LT
Cliff Thomas, Project Manager, Office of
Standards Evaluation and Development,
at (202) 267-1099. This number is
equipped to record messages on a 24-
hour basis. Copies of the advanced
notice of proposed rulemaking
(ANPRM) may be obtained by
submitting a request by facsimile at
(202) 267-4547.

SUPPLEMENTARY INFORMATION:
Background Information

Response Plans for Hazardous
Substances

The advanced noticed of proposed
rulemaking (ANPRM) (61 FR 20084),
published on May 3, 1996, solicited
comments on 96 questions to assist in
the development of a notice of proposed
rulemaking for vessels and a notice of
proposed rulemaking for marine
transportation-related facilities (MTR).

Section 311(j)(5) of the Federal Water
Pollution Control Act (FWPCA) [33
U.S.C. 1321(j)(5)], as amended by
section 4202(a) of OPA 90, requires
owners and operators of tank vessels,
offshore facilities, and onshore facilities
that could reasonably be expected to
cause harm to the environment to
prepare and submit plans for
responding, to the maximum extent
practicable, to a worst case discharge, or
a substantial threat of such a discharge,
of oil or hazardous substance. Section
4202(b)(4) of OPA 90 establishes an
implementation schedule for these
requirements with regard to oil.
However, section 4202(b)(4) did not
establish a compliance date requiring
response plans for hazardous
substances.

The Coast Guard issued two separate
final rules: one requiring response plans
for tank vessels carrying oil in bulk and
another requiring response plans for
marine transportation-related facilities
(MTR) that handle, store, or transport oil
in bulk. These final rules define many

concepts such as ‘“marine
transportation-related facility,”
“maximum extent practicable,” and
“‘worst case discharge.” The rules also
provide a specific format for these
response plans; however, they allow for
deviations from this format as long as
the required information is included
and there is a cross reference sheet
identifying its location. The Coast Guard
is considering using these concepts or
modifying them as necessary in the
regulations for response plans for
hazardous substances.

Public Meeting

The Coast Guard will hold two public
meetings, the first on July 30, 1996, and
the second on August 5, 1996. The
public is invited to comment on the
issues discussed in the 96 questions
listed in the ANPRM. The general areas
in which the Coast Guard seeks public
comment are response plan contents
and format, carriage of response
equipment, training requirements, and
economic impacts.

Attendance is open to the public.
Persons who are hearing impaired may
request sign translation by contacting
the person under FOR FURTHER
INFORMATION CONTACT at least one week
before the meeting. With advance
notice, and as time permits, members of
the public may make oral presentations
during the meeting. Persons wishing to
make oral presentations should notify
the person listed above under FOR
FURTHER INFORMATION CONTACT no later
than the day before the meeting. Written
material may be submitted prior to,
during, or after the meeting. Persons
unable to attend the public meetings are
encouraged to submit written comments
as outlined in the ANPRM prior to
September 3, 1996.

Dated: June 27, 1996.
Joseph J. Angelo,

Director, of Standards, Marine Safety and
Environmental Protection.

[FR Doc. 96-17002 Filed 7—2-96; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 80
[FRL-5531-1]

Use of Alternative Analytical Test
Methods in the Reformulated Gasoline
Program

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.
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SUMMARY: This proposal would amend
the deadline for the use of certain
alternative analytical test methods in
the reformulated gasoline (RFG)
program. Currently, the deadline for the
use of these alternative test methods
expires on January 1, 1997. This
proposed amendment would extend the
deadline for the use of alternative test
methods in the reformulated gasoline
program to September 1, 1998.

EPA is considering expanding the
ability of industry to use various
alternative analytical test methods.
Extension of this deadline will allow
refiners and others to continue using the
currently approved alternative
analytical test methods pending a final
decision by EPA on additional
alternatives. This proposed extension
would result in greater flexibility for the
regulated industry and reduce costs to
all interested parties.

The RFG program reduces motor
vehicle emissions of volatile organic
compounds (VOC), oxides of nitrogen
(NOx) and certain toxic pollutants. This
proposed change in the deadline for the
use of certain alternative test methods
under 880.46 preserves the status quo of
the RFG program and will have no
change in the emission benefits that
result from the RFG program.

DATES: Comments on this proposed rule
must be received by August 2, 1996.

ADDRESSES: Written comments on this
proposed action should be addressed to
Public Docket No. A—96—29, Waterside
Mall (Room M-1500), Environmental
Protection Agency, Air Docket Section,
401 M Street, S.W., Washington, D.C.
20460. Materials relevant to this
rulemaking have been placed in Docket
A-96-29. Documents may be inspected
between the hours of 8:00 a.m. to 5:30
p.m., Monday through Friday. A

reasonable fee may be charged for
copying docket material.

FOR FURTHER INFORMATION CONTACT:
Joseph R. Sopata, Chemist, U.S.
Environmental Protection Agency,
Office of Air and Radiation, (202) 233—
9034.

SUPPLEMENTARY INFORMATION:

Regulated Entities. Entities potentially
regulated by this action are those that
use analytical test methods to comply
with the Reformulated Gasoline
Program. Regulated categories and
entities include:

Examples of regu-

Category lated entities

INAUSETY e, Qll refiners, gasoline
importers, oxygen-
ate blenders, ana-
lytical testing lab-

oratories.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware that could potentially be
regulated by this action. Other types of
entities not listed in this table could
also be regulated. To determine whether
your business is regulated by this
action, you should carefully examine
the applicability criteria in § 80 of title
40 of the Code of Federal Regulations.

If you have any questions regarding the
applicability of this action to a
particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

l. Introduction

A. RFG Standards

Section 211(k) of the Clean Air Act
(the Act) requires that EPA establish

standards for RFG to be used in
specified ozone nonattainment areas
(covered areas), as well as standards for
non-reformulated, or conventional,
gasoline used in the rest of the country,
beginning in January, 1995. The Act
requires that RFG reduce VOC and
toxics emissions from motor vehicles,
not increase NOx emissions, and meet
certain content standards for oxygen,
benzene and heavy metals. EPA
promulgated the final RFG regulations
on December 15, 1993.1 See 40 CFR part
80, subpart D.

B. Test Methods Utilized at § 80.46

Refiners, importers and oxygenate
blenders are required, among other
things, to test RFG for various gasoline
parameters or qualities, such as sulfur
levels, aromatics, benzene, and so on.
During the federal RFG rulemaking, and
in response to comments by the
regulated industry, EPA concluded that
it would be appropriate to temporarily
allow the use of alternative analytical
test methods for measuring the
parameters of aromatics and oxygenates.
See 40 CFR 80.46. EPA adopted this
provision because the designated
analytical test methods for each of these
parameters were costly and relatively
new, leaving the industry little time to
fully implement the designated
analytical test methods. EPA therefore
provided flexibility to the regulated
industry by allowing the use of
alternative analytical test methods for
the two above mentioned parameters
until January 1, 1997. After that date,
use of the designated analytical test
methods was required. Table 1 lists the
designated analytical test method for
each parameter measured under the
RFG program.

TABLE 1.—DESIGNATED ANALYTICAL TEST METHOD UNDER THE RFG PROGRAM

RFG gasoline parameter

Designated analytical test method

SUIFUP e
etry”.
OlefinS ..ooiiiieeee e
Reid Vapor Pressure ..........ccccceeueeen.
Distillation

Benzene

Aromatics
Oxygen and Oxygenate content
analysis.

ASTM D-2622-92, entitled “Standard Test Method for Sulfur in Petroleum Products by X-Ray Spectrom-

ASTM D-1319-93, entitled “Standard Test Method for Hydrocarbon Types in Liquid Petroleum Products
by Fluorescent Indicator Absorption”.

Method 3, as described in 40 CFR part 80, appendix E.

ASTM D-86-90, entitled “Standard Test Method for Distillation of Petroleum Products”. 1

ASTM D-3606-92, entitled “Standard Test Method for Determination of Benzene and Toluene in Finished
Motor and Aviation Gasoline by Gas Chromatography”.2

Gas Chromatography as described in 40 CFR part 80.46(f).3

Gas Chromatography as described in 40 CFR part 80.46(g).4

1Except that the figures for repeatability and reproducibility given in degrees Fahrenheit in Table 9 in the ASTM method are incorrect, and

shall not be used.

2Except that Instrument parameters must be adjusted to ensure complete resolution of the benzene, ethanol and methanol peaks because
ethanol and methanol may cause interference with ASTM standard method D—3606—92 when present.

159 FR 7812, February 16, 1994.
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3 Prior to January 1, 1997, any refiner or importer may determine aromatics content using ASTM standard test method D-1319-93 entitled
“Standard Test Method for Hydrocarbon Types in Liquid Petroleum Products by Fluorescent Indicator Absorption” for the purpose of meeting any
testing requirement involving aromatics content. Note: The January 1, 1997 deadline is the subject of today’s notice.

4Prior to January 1, 1997, and when oxygenates present are limited to MTBE, ETBE, TAME, DIPE, tertiary-amyl alcohol, and C; and C, alco-
hols, any refiner, importer, or oxygenate blender may determine oxygen and oxygenated content using ASTM standard method D-4815-93, enti-
tled “Standard Test Method for Determination of MTBE, ETBE, TAME, DIPE, tertiary-Amyl Alcohol and C; and C4 Alcohols in Gasoline by Gas
Chromatography. Note: The January 1, 1997 deadline is the subject of today’'s notice.

C. NPRA, API and Mobil Request To
Extend the Deadline for the Use of
Alternative Analytical Test Methods at
§80.46 Beyond January 1, 1997

Mobil Oil Corporation, the American
Petroleum Institute (API) and the
National Petroleum Refiners Association
(NPRA) have requested that EPA extend
the deadline for the use of alternative
analytical test methods for the
measurement of aromatics and
oxygenates as specified in §80.46.
Currently, the ability to use alternative
analytical test methods under § 80.46
expires on January 1, 1997. In a
September 25, 1995 letter to EPA, API
and NPRA jointly urged extension of the
deadline for the use of alternative
analytical test methods at § 80.46
beyond January 1, 1997. They argued an
extension would allow industry to avoid
the burden of ordering costly equipment
that would be more difficult to operate
and maintain, in order to comply with
the designated analytical test method.
They also contended that the designated
analytical test method will not
necessarily improve test results.

EPA intends to undertake a
rulemaking to consider establishing a
performance based analytical test
method approach for the measurement
of the reformulated gasoline (RFG)
parameters at 8 80.46. Under this
approach, quality assurance
specifications would be developed
under which the performance of
alternate analytical test methods would
be deemed acceptable for compliance.
The Agency envisions that this
approach would provide additional
flexibility to the regulated industry in
their choice of analytical test methods to
be utilized for compliance under the
RFG and conventional gasoline
programs for analytical test methods
that differ from the designated
analytical test method. EPA expects to
finalize action on such a rulemaking by
September 1, 1998.

In the meantime, EPA today is
proposing to extend the deadline for the
use of the alternative analytical test
procedures for aromatics and
oxygenates under 8§ 80.46(f)(3) and
§80.46(g)(9) until September 1, 1998.
The Agency believes that it would be
more appropriate to allow parties to
continue using these alternative
analytical test methods until a final
decision is made on the performance

based analytical test method approach
in order that parties may make long-
term purchase decisions based on all the
testing options that could be available at
the conclusion of this rulemaking.

Il. Environmental Impact

The RFG program, as required by the
Act, obtains emission reductions for
VOC, NOx and toxic emissions from
motor vehicles. This proposed change in
the deadline for the use of certain
alternative test methods under §80.46
preserves the status quo of the RFG
program and will result in no change in
the emission benefits of the RFG
program.

11l. Economic Impact

The Regulatory Flexibility Act, 5
U.S.C. 601-612, requires that Federal
Agencies examine the impacts of their
regulations on small entities. The act
requires an Agency to prepare a
regulatory flexibility analysis in
conjunction with notice and comment
rulemaking, unless the Agency head
certifies that the rule will not have a
significant impact on a substantial
number of small entities. 5 U.S.C.
605(b). This proposed rule provides for
flexibility in allowing the regulated
industry to use certain alternative
analytical test methods at § 80.46 for
eighteen additional months. This
proposed rule is not expected to result
in any additional compliance cost to
regulated parties and may be expected
to reduce compliance cost for regulated
parties because it continues to provide
a choice for the procurement of test
methods for aromatics and oxygenates
under the RFG program. This analysis
applies to regulated parties that are
small entities, as well as other regulated
parties. Based on this, the Administrator
certifies that this proposed rule will not
have a significant impact on a
substantial number of small entities.

V. Executive Order 12866

Under Executive Order 12866,2 the
Agency must determine whether a
regulation is “‘significant’” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines “significant
regulatory action” as one that is likely
to result in a rule that may:

258 FR 51735, October 4, 1993.

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or tribal governments of
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof, or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.3

It has been determined that this
proposed rule is not a ““significant
regulatory action” under the terms of
Executive Order 12866 and is therefore
not subject to OMB review.

V. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“UMRA™), P.L. 104-4, EPA must
prepare a budgetary impact statement to
accompany any general notice of
proposed rulemaking or final rule that
includes a Federal mandate which may
result in estimated costs to State, local,
or tribal governments in the aggregate,
or to the private sector, of $100 million
or more. Under Section 205, for any rule
subject to Section 202 EPA generally
must select the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Under Section
203, before establishing any regulatory
requirements that may significantly or
uniquely affect small governments, EPA
must take steps to inform and advise
small governments of the requirements
and enable them to provide input.

EPA has determined that this
proposed rule does not include a federal
mandate as defined in UMRA. This
proposed rule does not include a
Federal mandate that may result in
estimated annual costs to State, local or
tribal governments in the aggregate, or
to the private sector, of $100 million or
more, and it does not establish
regulatory requirements that may

31d. at section 3(f)(1)-(4).
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significantly or uniquely affect small
governments.

List of Subjects in 40 CFR Part 80

Environmental protection, Air
pollution control, Gasoline,
Reformulated gasoline, Conventional
gasoline, Motor vehicle pollution.

Dated: June 26, 1996.
Carol M. Browner,
Administrator.

For the reasons set forth in the
preamble, 40 CFR part 80 of the Code
of Federal Regulations is proposed to be
amended as follows:

1. The authority citation for part 80
continues to read as follows:

Authority: Sections 114, 211, and 301(a) of
the Clean Air Act as amended (42 U.S.C.
7414, 7545, and 7601(a)).

Section 80.46 is amended by revising
the paragraphs under (f)(F)(3)(i) and
(9)(G)(9)(i) to read as follows:

§80.46 Measurement of reformulated
gasoline fuel parameters.
* * * * *

(f) * X *

(3) Alternative Test Method. (i) Prior
to September 1, 1998, any refiner or
importer may determine aromatics
content using ASTM standard method
D-1319-93, entitled ‘““Standard Test
Method for Hydrocarbon Types in
Liquid Petroleum Products by
Fluorescent Indicator Adsorption.” For
purposes of meeting any testing
requirement involving aromatic content,
provided that

* * * * *

(g) * X *

(9)(i) Prior to September 1, 1998, and
when the oxygenates present are limited
to MTBE, ETBE, TAME, DIPE, tertiary-
amyl alcohol, and C1 to C4 alcohols,
any refiner, importer, or oxygenate
blender may determine oxygen and
oxygenate content using ASTM standard
method D—4815-93, entitled ‘‘Standard
Test Method for Determination of
MTBE, ETBE, TAME, DIPE, tertiary-
Amyl Alcohol and C1 to C4 Alcohols in
Gasoline by Gas Chromatography,” for
purposes of meeting any testing
requirement; provided that
* * * * *

[FR Doc. 96-17027 Filed 7-2-96; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 90
[FRL-5530-8]

Revised Carbon Monoxide (CO)
Standard for Class | and Il
Nonhandheld New Nonroad Phase 1
Small Spark-Ignition Engines

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of proposed rulemaking.

SUMMARY: Today EPA is proposing a
revision of the Phase 1 carbon monoxide
(CO) emission standard for Class | and
Il new nonroad spark-ignition (SI)
engines at or below 19 kilowatts.
Today’s action would increase the
standard from 469 grams per kilowatt-
hour (g/kW-hr) to 519 g/kW-hr. This
proposed action is necessary to address
the CO emission difference between
oxygenated and nonoxygenated fuels
that was not reflected when the Agency
previously set the CO standard for these
nonhandheld engines in a final rule
published July 3, 1995. This correction
of the nonhandheld engine CO standard
would ensure that the CO standard for
manufacturers of Class | and Il small SI
engines used to power equipment such
as lawnmowvers is achievable and
otherwise appropriate under the Clean
Air Act and that it is technically feasible
for manufacturers to certify their engine
models to the Phase 1 emission
standards and make them commercially
available for the 1997 model year.

In addition, today’s action proposes to
give the Administrator the option to
permit the use of open crankcases in
engines used exclusively to power
snowthrowers. This proposed change
will give EPA the flexibility to allow
certain engine manufacturers to certify
engines to be used in snowthrowers
without making technological changes
that would severely impair the ability of
the engine to function or that would be
economically prohibitive.

DATES: Written comments on this NPRM
must be submitted by August 2, 1996.
EPA will hold a public hearing on this
NPRM sometime between [Insert date 15
days from date of publication] and
August 2, 1996. If one is requested by
July 15, 1996.

ADDRESSES: Written comments should
be submitted (in duplicate, if possible)
to: EPA Air and Radiation Docket,
Attention Docket No. A—96-02, room
M-1500 (mail code 6102), 401 M St.,
SW, Washington, D.C. 20460. Materials
relevant to this rulemaking are
contained in docket no. A—93-25 and
docket no. A—96-02, and may be viewed
from 8:00 a.m. until 5:30 p.m.
weekdays. The docket may also be

reached by telephone at (202) 260—-7548.
As provided in 40 CFR part 2, a
reasonable fee may be charged by EPA
for photocopying. Members of the
public may call the contact person
indicated below to find out whether a
hearing will be held and if so, the exact
location. Requests for a public hearing
should be directed to the person
indicated below. The hearing, if
requested, will be held in Michigan.
FOR FURTHER INFORMATION CONTACT:
Laurel Horne, U.S. Environmental
Protection Agency, 2565 Plymouth
Road, Ann Arbor, Ml 48105. Telephone:
(313) 741-7803. FAX: (313) 741-7816.
Electronic mail:
horne.laurel@epamail.epa.gov
SUPPLEMENTARY INFORMATION:

Regulated Entities

Entities potentially regulated by this
action are those which manufacture
engines used in nonhandheld
applications, such as lawnmowers, and
those which manufacture engines used
exclusively to power snowthrowers.
Regulated categories and entities
include:

Category Examples of regulated entities

Manufacturers of
below 19 kw)
gines used in
applications
lawnmowers.

Manufacturers of small nonroad
engines used exclusively to
power snowthrowers.

Industry ..... small (at or
nonroad en-
nonhandheld

such as

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could potentially be regulated by
this action. Other types of entities not
listed in the table could also be
regulated. To determine whether your
company is regulated by this action, you
should carefully examine the
applicability criteria in section 90.1 of
title 40 of the Code of Federal
Regulations. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed in the preceding “FOR FURTHER
INFORMATION CONTACT" section.

I1. Obtaining Electronic Copies of
Documents

Electronic copies of the preamble and
the regulatory text of this notice of
proposed rulemaking are available
electronically from the EPA Internet site
and via dial-up modem on the
Technology Transfer Network (TTN),
which is an electronic bulletin board
system (BBS) operated by EPA’s Office
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of Air Quality Planning and Standards.
Both services are free of charge, except
for your existing cost of Internet
connectivity or the cost of the phone
call to TTN. Users are able to access and
download files on their first call using
a personal computer and modem per the
following information.
Internet:
World Wide Web:
http://www.epa.gov/OMSWWW
Gopher:
gopher://gopher.epa.gov/ Follow
menus for: Offices/Air/OMS
FTP:
ftp://ftp.epa.gov/ Change Directory to
pub/gopher/OMS TTN BBS: 919—
541-5742
(1200-14400 bps, no parity, 8 data
bits, 1 stop bit) Voice Help line:
919-541-5384.
Off-line: Mondays from 8:00 AM to
12:00 noon EST.

A user who has not called TTN
previously first will be required to
answer some basic informational
questions for registration purposes.
After completing the registration
process, proceed through the following
menu choices from the Top Menu to
access information on this rulemaking.
<T>GATEWAY TO TTN TECHNICAL

AREAS (Bulletin Boards)
<M> OMS—Mobile Sources Information
<K> Rulemaking and Reporting
<6> Non-Road
<2> Non-road Engines

At this point, the system will list all
available files in the chosen category in
reverse chronological order with brief
descriptions. To download a file, select
a transfer protocol that is supported by
the terminal software on your own
computer, then set your own software to
receive the file using that same protocol.

If unfamiliar with handling
compressed (i.e. ZIP’ed) files, go to the
TTN top menu, System Utilities
(Command: 1) for information and the
necessary program to download in order
to unZIP the files of interest after
downloading to your computer. After
getting the files you want onto your
computer, you can quit the TTN BBS
with the <G>o0o0dbye command.

Please note that due to differences
between the software used to develop
the document and the software into
which the document may be
downloaded, changes in format, page
length, etc. may occur.

I11. Legal Authority

Authority for the actions set forth in
this rule is granted to EPA by sections
213 and 301(a) of the Clean Air Act as
amended (42 U.S.C. 7547 and 7601(a)).

IV. The Carbon Monoxide Standard
and Fuel Specification Issue

On March 4, 1996, Briggs and Stratton
Corporation submitted to EPA a petition
requesting reconsideration and revision
of the certification fuel requirements
and carbon monoxide (CO) emission
standard for nonhandheld engines. The
petition asks the Agency to amend its
July 3, 1995 final rule, Emission
Standards for New Nonroad Spark-
ignition (SI) Engines At or Below 19
Kilowatts, hereafter referred to as the
Phase 1 small Sl engine regulations.®
Specifically, the petition requests that
the Agency amend the Phase 1 small SI
engine rule to either: (1) permit the use
of appropriate oxygenated gasolines for
emissions certification testing as a direct
alternative to Indolene 2 under the
current CO standard, or (2) revise the
CO standard for nonhandheld small
engines from 469 grams per kilowatt-
hour (g/kW-hr) to 536 g/kW-hr, in order
to reflect the emission characteristics of
these engines when tested on
nonoxygenated gasolines. Nonhandheld
engines are intended for use in
nonhandheld applications and fall
under one of two classes based on
engine displacement.3 Class | engines
are less than 225 cubic centimeters (cc)
displacement, and Class Il engines are
greater than or equal to 225 cc
displacement.4 In response to the Briggs
and Stratton petition, EPA is revising
the Phase 1 small Sl engine regulation
by increasing the CO standard for Class
I and 1l nonhandheld small Sl engines
from 469 g/kW-hr to 519 g/kW-hr.

To help the reader understand EPA’s
response to the petitioner’s request, the
following text provides background on
prior actions taken by the State of
California’s Air Resources Board
(CARB), EPA, and industry relating to
the fuel requirements and the CO

160 FR 34582, July 3, 1995, codified at 40 C.F.R.
part 90. The docket for the Phase 1 small Sl engine
rulemaking, EPA Air Docket #A-93-25, is
incorporated by reference.

2See section 90.308(b) and page 34589 of the
preamble for the certification fuel specification for
the Phase 1 small Sl engine rulemaking. Indolene
is one possible federal certification fuel. Indolene
is not the only eligible fuel, but it is within the
eligible range specified in part 86 (section 86.1313—
94(a)) to which the Phase 1 small Sl engine rule
refers. The Phase 1 small Sl engine rulemaking
provides for a range and based on experience with
the on-highway program, EPA expects that engine
manufacturers will use Indolene. California Phase
1l Reformulated Gasoline and other oxygenated
fuels are not within the range specified in the Phase
1 small Sl engine rule.

3For additional discussion of engine classes and
handheld engine qualifications, see 60 FR 34585,
July 3, 1995.

4Class | engines are predominantly found in
lawnmowers. Class Il engines primarily include
engines used in generator sets, garden tractors, and
commercial lawn and garden equipment.

standard for nonhandheld small SI
engines.

Both EPA and CARB have regulations
that pertain to nonhandheld small SI
engines. Nonhandheld small Sl engines
manufactured for sale in the United
States must meet EPA emission
regulations starting with the 1997 model
year. Engines produced for sale in
California must also meet regulatory
requirements specified by CARB. The
small engine industry and other
stakeholders have been actively
involved in the development of EPA
and CARB nonroad engine regulations.

CARB’s CO Standard and Fuel
Specifications

CARB began the process of
developing emission regulations for
small nonroad engines under the
authority of the California Clean Air Act
of 1988. In December 1990, the
California Regulations for 1995 and
Later Utility and Lawn and Garden
Equipment Engines (hereafter referred to
as the utility engine regulations) were
initially approved. Among other
requirements, CARB’s Tier 1 utility
engine regulations, as formally adopted
in March 1992, specified that Class |
and Class Il engines produced from
January 1, 1995, through December 31,
1998, must certify to a 300 gram per
brake horsepower-hour (g/bhp-
hr)carbon monoxide exhaust emission
standard.5

In regard to certification fuel
specifications, CARB’s utility engine
regulations referenced CARB on-road
vehicle certification fuel specifications,
which were adopted in 1987 and
amended in July 1991. Consequently,
engine manufacturers could select to
certify their engines using either
Indolene Clear or California Phase 1
Reformulated Gasoline. A later
amendment to the utility engine
regulations revised the certification fuel
specifications to incorporate the most
recent on-road motor vehicle fuel
specification, California Phase Il
Reformulated gasoline. In a related mail-
out, CARB stated that it had intended
for engine test fuel specifications to be
consistent with the on-road motor
vehicle fuel specifications; in the
future, approved amendments to the
CARB on-road vehicle fuel
specifications will be immediately

5Throughout its utility engine regulations, CARB
uses horsepower (hp) measurements, while in its
small Sl engine regulations, EPA refers to kilowatts
(kW). To convert kilowatts to horsepower multiply
kW by 1.34 and round to the same number of
significant digits. In this case, 300 g/bhp-hr = 402
g/KW-hr.

6See CARB Mail-out #94-20, May 4, 1994, Utility
and Lawn and Garden Equipment Engine Test Fuel
Specifications.
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applicable to engine certification test
fuels.

In July, 1995, Briggs and Stratton
Corporation petitioned CARB to amend
its 300 g/bhp-hr CO standard for Class
I and Il engines to 350 g/bhp-hr. The
company argued that it was not
technically feasible to meet the 300 g/
bhp-hr CO standard. After consideration
of Briggs and Stratton’s petition, CARB
prepared a notice of public hearing and
an accompanying staff report.” While
expressing several concerns about the
petition in the staff report, CARB staff
recommended that the Board approve
Briggs and Stratton’s request. At a
public hearing on January 25, 1996, the
Board granted Briggs and Stratton’s
request, and adopted the recommended
amendment to raise the Class | and 1l
CO exhaust emission standard to 350 g/
bhp-hr (equivalent to 469 g/kw-hr).8

EPA’s CO Standard and Fuel
Specifications

Not long after CARB began developing
its utility engine regulations, EPA
decided to adopt a phased approach for
regulating emissions from small Sl
engines under the authority of section
213(a) of the Clean Air Act. For the first
phase, EPA determined that the
regulations would be similar to the
CARB’s Regulation for 1995 and Later
Utility and Lawn and Garden
Equipment Engines. EPA published its
proposed rules on May 16, 1994. One
provision of the proposal was that
nonhandheld engines would be required
to certify to a CO standard set at 402 g/
kW-hr—equivalent to CARB’s original
CO standard of 300 g/bhp-hr. However,
the certification test fuel specified in the
Phase 1 proposal was different from
CARB’s. In its notice of proposed
rulemaking (NPRM), EPA specified a
fuel referred to as Clean Air Act
Baseline (CAAB).9 EPA noted in its
preamble that although oxygenated and
reformulated gasoline fuel was available
in different areas around the United
States, the availability varied widely.10
Reformulated or oxygenated gasoline
was therefore not specified as a
certification test fuel for the Phase 1
NPRM.

Following publication of the Phase 1
NPRM, Briggs and Stratton submitted
proprietary engine development data
and analysis to EPA. The company
argued that the data established a need
for an increase to the nonhandheld CO

7See CARB Mail-out #95-43, Notice of January
25, 1996 Public Hearing.

8 CARB Resolution 96-1, January 25, 1996.

9See Table 3 in Appendix A to Subpart D of Part
90 of the proposed Phase 1 regulations, available in
EPA Air Docket #A-93-25, item II1-A-2.

1059 FR 25419, May 16, 1994.

standard from the proposed level of 402
9/kW-hr. The Engine Manufacturers
Association (EMA) also provided
comments in support of increasing the
CO emission standard for Class | and 11
nonhandheld engines from the proposed
402 g/kw-hr to 469 g/kw-hr. EMA
argued that it is not technically feasible
for a significant percentage of the
market to meet the more stringent
proposed standard.

On July 3, 1995, EPA published its
Phase 1 small Sl engine final
rulemaking.1* The final provisions for
both the nonhandheld CO emission
standard and the certification fuel
specifications differed from the
proposed provisions. Based on its own
review and analysis of the data
submitted by Briggs and Stratton
following publication of the NPRM, EPA
decided to raise the CO standard for
nonhandheld engines from the proposed
level of 402 g/kw-hr to 469 g/kw-hr. The
rationale for the increase of the
nonhandheld CO standard is discussed
in further detail in the final rule
response to comments document.12

In the preamble to its final Phase 1
small Sl engine rule, EPA discussed the
provisions for the type of fuel to be used
for certification and confirmatory
testing. In response to comments
received on the NPRM, the Agency
decided to expand the range of
specifications for certification fuels such
that the fuel commonly referred to as
Indolene Clear, in addition to the Clean
Air Act Baseline (CAAB) fuel that was
discussed in the proposal, would be
allowed.13 Indolene is the trade name
for the gasoline fuel specified at 40 CFR
86.113 and 40 CFR 86.1313 for most on-
highway federal compliance test
procedures. Since the CARB regulation
allows the use of either Indolene or
Phase 2 fuel, a test performed using
Indolene could be used to satisfy both
federal and CARB requirements for
small Sl engines. Unknown by the
Agency at the time EPA finalized the
rule, Briggs and Stratton’s data
supporting the increased standard was
based on testing conducted with
oxygenated fuels, rather than the federal
fuel specified in the NPRM.

In sum, while EPA had hoped its
allowance of Indolene as a test fuel
would facilitate consistency with
CARB’s program and allow
manufacturers to conduct a single test
for both the federal and CARB program,
the Agency in fact set a standard that
only engines tested on oxygenated fuel

1160 FR 34584, July 3, 1995.

12See Response to Comments on the NPRM, in
EPA Air Docket #A-93-25, item V—C-01.

13See 40 CFR 90.308(b)(1).

had been demonstrated to meet. In
conjunction with a test fuel like
Indolene the 469 g/kW-hr nonhandheld
CO emission standard set in the Phase
1 small Sl engine regulations is more
stringent than the Agency intended
because it did not take into account the
effect of the oxygenated fuel used in the
test data on which EPA based the
standard.

Again, at the time EPA set the
standard, the Agency did not know
Briggs and Stratton’s data had been
generated through testing with
oxygenated fuels. In addition, when
CARB decided to relax its CO standard
to 350 g/bhp-hr (469 g/kW-hr) in
January 1996, it noted that the standard
would be less stringent than federal
regulations due to CARB’s allowance of
oxygenated, reformulated gasoline for
certification. Although the CARB 350 g/
bhp-hr CO standard and the federal 469
g/kW-hr CO standard are numerically
equivalent, the latter does not allow for
the use of oxygenated fuels such as
Phase Il reformulated gasoline, and is
therefore more stringent than EPA
believes is appropriate in light of the
factors EPA is directed to consider in
CAA section 213(a)(3). The Agency
believes it is important to correct its
nonhandheld CO emission standard to
align with CARB’s new standard, and
more importantly, to ensure that the
federal standard is technologically
achievable and otherwise appropriate
under section 213(a) by accounting for
the CO emission offset between
nonoxygenated and oxygenated fuels.

Following publication of the Phase 1
small Sl engine final rule, Briggs and
Stratton raised concerns in meetings
with EPA that the Class | and 1l 469 g/
kW-hr CO emission standard was not
technologically feasible given the
finalized certification fuel provisions.
The Agency indicated in a letter to the
EMA on November 3, 1995, that any
change to the CO standard necessary to
reflect differences in fuel effects would
require that the Agency initiate a notice
and comment rulemaking process.14
Additionally, EPA stated in
correspondence on January 24, 1996,
that if Briggs and Stratton submitted an
adequately supported petition to
reconsider the final rule on this issue,
EPA would initiate a rulemaking to raise
the Phase 1 CO standard for
nonhandheld engines by the amount of
the emission offset.15 On March 4, 1996,
Briggs and Stratton formally petitioned

14| etter from Chester France, EPA to Jed Mandel,
EMA, November 3, 1995. A copy of this letter is
included in the docket for this rulemaking.

15 etter from Paul Machiele, EPA to Addresses,
January 24, 1996. A copy of this letter is included
in the docket for this rulemaking.
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the Agency to amend the Phase 1 small
Sl engine regulations in one of two
ways: To permit the use of oxygenated
fuels for certification while maintaining
the 469 g/kW-hr CO standard, or to raise
the CO standard for nonhandheld
engines to 536 g/kW-hr.

Basis for the Briggs and Stratton Petition

In its petition, Briggs and Stratton
describes the grounds on which it
believes the Agency should grant its
petition. The company argues that the
Clean Air Act requires EPA to grant the
petition and that granting the petition
will further the primary purposes of the
Phase 1 small Sl engine regulations by
enhancing the in-use control of NOx
emissions in small engine exhaust.

Briggs and Stratton states in its
petition that the Agency is compelled by
statute and by its prior findings to grant
the petition. The company points out
that the Clean Air Act specifies that the
emission standards must be achievable
giving appropriate consideration to the
cost of applying available technology
within the period of time available to
manufacturers. EPA decided in its Phase
1 small Sl engine final rule, states Briggs
and Stratton, that the 469 g/kW-hr CO
standard was the most stringent
achievable CO standard for Class | and
Il nonhandheld engines when taking
into account cost and leadtime
concerns. Briggs and Stratton
additionally argues that the law requires
that the feasibility and stringency of
federal emission standards depend upon
the test procedures used to measure
compliance. Because the data supplied
by Briggs and Stratton and used by EPA
to set the 469 g/kW-hr CO standard for
nonhandheld engines was data collected
using oxygenated fuels, while EPA’s
final rule does not allow for the use of
an oxygenated certification test fuel,
Briggs and Stratton argues that the rule
must be revised to allow for the effect
of the fuel difference.

In general, EPA agrees with Briggs
and Stratton’s argument that a change to
the nonhandheld Phase 1 CO emission
standard is necessary based on the
Clean Air Act’s requirement that the
standard reflect the greatest degree of
emission reduction achievable through
the application of technology which
EPA determines will be available for the
regulated engines, giving appropriate
consideration to the cost of applying
such technology and other factors.16 The
Agency did determine that the 469 g/
kW-hr CO standard for nonhandheld
engines was appropriate based in part
on test data supplied by Briggs and
Stratton. Prior to publication of the final

16See 42 U.S.C. 7547(a)(3).

rule it was never indicated to EPA that
the fuel these tests were conducted on
was something other than what EPA had
proposed in its NPRM. Absent any
indication to the contrary, EPA had
assumed that Briggs and Stratton had
used a nonoxygenated fuel such as
Clean Air Act Baseline when
conducting the tests that generated the
data the Agency used to set its
nonhandheld CO emission standard.
Had EPA been made aware of the fact
that Briggs and Stratton had in fact used
oxygenated fuel as the test fuel, the
Agency would have taken the difference
in the effect of the fuel into account
when setting its final CO standard for
nonhandheld engines. Analysis of data
recently supplied by Briggs and Stratton
of comparison testing using oxygenated
and nonoxygenated fuels substantiates
the company’s claim that the fuel type
affects CO emissions. EPA’s analysis of
Briggs and Stratton’s data and of data
collected in testing conducted by the
Agency after publication of the Phase 1
small Sl engine final rule indicates that
nonhandheld engine CO emissions are
indeed lower when run on oxygenated
fuels than they are when run on
nonoxygenated fuels.

Briggs and Stratton also argues, as
grounds for EPA granting its petition,
that allowing the use of oxygenated fuel
would improve in-use control of NOx in
small engine exhaust. However, Briggs
and Stratton’s argument is theoretical,
and not supported by any data analysis.
As shown in the Regulatory Support
Document (RSD) for this rule, the
Agency’s analysis of the test data
recently supplied by Briggs and Stratton
and of EPA’s own test data indicate that
the differences of changes in NOx and
HC depending on the use of oxygenated
or nonoxygenated fuels are minimal.

V. Snowthrower Open Crankcase Issue

Specific engine manufacturers and the
Engine Manufacturers Association
(EMA) have raised concerns about the
closed crankcase certification
requirement specified in the Phase 1
small S| engine final rule at section
90.109. The Agency specified in its
Phase 1 small S| proposal that
crankcases must be closed as a
requirement of certification in order to
eliminate emissions that would
otherwise occur when a crankcase is
vented to the atmosphere. It was EPA’s
understanding that since most currently
produced engines do have closed
crankcases, this requirement would
impact relatively few manufacturers. No
comments were submitted in response
to EPA’s NPRM on this issue, and EPA
finalized the provision requiring closed
crankcases. Subsequent to publication

of the Phase 1 small Sl engine final rule,
however, the Agency has been made
aware of concerns specific to
manufacturers of engines used
exclusively in snowthrowers. These
manufacturers have indicated that it is
necessary to maintain an open
crankcase in order to prevent the freeze
up of the intake which would likely
occur if a crankcase breather hose was
required. Additionally, these
manufacturers have provided evidence
that the cost to close these crankcases
and prevent freeze up would be
prohibitively expensive—possibly in
excess of the cost of the engine.
Furthermore, they have argued that the
emissions benefit does not justify the
cost. HC + NOx emissions resulting
from having the crankcase open for
snowthrower equipment will have no
impact on summer ozone
concentrations. Manufacturers claim
that the CO emission impact on CO
nonattainment will also be minor due to
the limited numbers of these pieces of
equipment and the small impact
opening the crankcase has on overall CO
emissions from this small number of
engines. The Agency seeks additional
and more detailed comment on the cost
and emission impacts of open
crankcases on engines used exclusively
to power snowthrowers.

At this time the Agency has not
received notification from any other
parties regarding similar difficulties.
The Agency seeks comment on whether
there are engines used in other
equipment types that face similar
difficulties in meeting the closed
crankcase requirement. The Agency
requests that if such situations are
identified, commenters submit
documentation regarding the technical
and economic need for utilizing an open
crankcase.

The Agency is convinced by the
arguments presented by the
manufacturers of engines used
exclusively in snowthrowers that a
change to the closed crankcase
requirement is appropriate. Therefore,
EPA proposes that the Administrator be
given the flexibility to allow open
crankcases in certain circumstances for
engines used exclusively in
snowthrowers. The Administrator
would consider allowing open
crankcases for these engines if adequate
demonstrations are made by the
manufacturers that the applicable
emission standards would be met and
that the cost of abating emissions from
an open crankcase would be prohibitive.
The Agency seeks comment on this
proposed provision and on what criteria
the Administrator might apply in
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determining whether costs are
prohibitive.

VI. Provisions of This Rulemaking

In response to the petition submitted
by Briggs and Stratton Corporation, EPA
has decided to propose revising the CO
emission standard for Class | and Il
nonhandheld small SI engines from 469
g/KW-hr to 519 g/kW-hr. The underlying
technical analysis and a description of
the data on which it is based is
presented in the Regulatory Support
Document, a copy of which is in the
public docket for this rulemaking.

Given that the Agency, had it known
that Briggs and Stratton had used an
oxygenated test fuel to generate the test
data which EPA used to set the Class |
and |l nonhandheld standard, would
have taken fuel effects into account
when determining the CO standard, the
Agency believes that it is appropriate,
now knowing about the fuel differences,
to revise the Phase 1 final rule to reflect
the fuel effect on CO emissions.

Briggs and Stratton suggested two
options that the Agency might take to
revise the Phase 1 rule in a way that
would address the company’s concerns.
The first suggested option was for the
Agency to permit the use of appropriate
oxygenated gasolines for emissions
certification testing as a direct
alternative to Indolene under the
current CO standard. The Agency has
decided not to take this approach for
several reasons. While the Agency based
its nonhandheld Class | and Il emission
standards on Briggs and Stratton test
data, which it now knows was run on
oxygenated fuels, the same cannot be
said for the data EPA used to set its
standards for Classes Ill, IV, and V
engines. The Agency’s greatest concern
regarding the allowance of oxygenated
fuels generally is the effect on the
stringency of the emission standards. If
the Agency were to allow certification
testing on oxygenated fuels but maintain
its current standards, it would not be
certain of the benefits of HC and NOx
emission reductions described in the
final rule when the engines are run on
nonoxygenated fuels in the field. In
addition, the Agency has concerns about
the nationwide availability of
oxygenated fuel. While it is required in
certain nonattainment areas, those areas
of the country that are in attainment
may not have reformulated or
oxygenated fuels commercially
available. Correcting the CO standard is
also the simplest and least complicated
solution to address the problem
presented by Briggs and Stratton’s
petition in a timely manner, which is
critical so that engine manufacturers
will be able to certify their model year

1997 production engines. Therefore, the
Agency has decided to address the issue
of the appropriateness of the
nonhandheld CO emission standard by
proposing to revise the CO standard for
Class | and Il engines while retaining
the specified certification test fuel.

To determine the amount by which to
propose a revision to the standard, EPA
analyzed the comparative test data
recently supplied by Briggs and
Stratton. When Briggs and Stratton
submitted the data, the company noted
in a cover letter that the use of
oxygenated fuels reduced CO emissions
by up to 47 g/kW-hr. However, Briggs
and Stratton requested in its petition
that the Agency revise its CO standard
upward by 67 g/kW-hr, which would
mean a new standard of 536 g/kW-hr.
No additional data was supplied to the
Agency to support such an increase. The
rationale given by Briggs and Stratton
for requesting an additional 20 g/kW-hr
is that the test data supplied represents
a limited number of engine tests, and
does not account for production
variability. EPA’s response to the
petitioner’s argument is that the Agency
took production variability into account
when setting the original 469 g/kW-hr
standard for the Phase 1 final rule. Any
change to the CO emission standard
should thus be based solely on
differences in fuel type.

Analysis of Briggs and Stratton data
and of EPA test data indicates that
indeed there are cases where the effects
of fuel differences on the CO standard
may be as much as 50 g/kW-hr. Given
the limited quantity of data, EPA
considered quantifying the difference in
fuel types and the resultant change in
CO emission standard by comparing the
two means from sample data using the
two fuel types. As explained in the RSD,
statistical tests comparing the means of
the two populations (oxygenated fuel
and nonoxygenated fuel) indicate an
average difference of 30.6 g/kW-hr for
Class | engines, and 26.6 g/kW-hr for
Class Il engines. However, EPA
determined that it is most appropriate,
and in keeping with its approach for
establishing the 469 g/kW-hr standard
in the final rule,17 to adjust the standard
to take into account the largest offsets
observed in the Briggs and Stratton and
EPA data, and to ensure harmonization
with CARB. The Agency thus concludes
that in order for engine manufacturers to
achieve the greatest CO emission
reduction with the technology available
within the given time limits of the Phase
1 small Sl engine regulation that it is
appropriate to increase the

17 See the Response to Comments document in
EPA Air Docket # A-93-25.

nonhandheld CO standard by 50 g/kW-
hr to 519 g/kW-hr. In reaching this
conclusion, EPA has attempted to
determine an appropriate offset
attributable to the effect of oxygenated
fuel, while preserving to the greatest
extent possible the balance made by the
final Phase 1 rule of various factors such
as technical feasibility, cost, lead time,
and harmonization with CARB.

This proposed action will further
harmonize the Class | and Il CO
standard with California’s analogous
standard, considering CARB’s recent
action to increase its CO standard to 350
g/bhp-hr (469 g/kW-hr). The Agency
considers a nonhandheld CO emission
standard of 519 g/kW-hr with the use of
a nonoxygenated fuel such as Indolene
to be roughly equivalent to CARB’s
Class | and Il CO standard of 350 g/bhp-
hr with the use of an oxygenated fuel
such as California Phase II.

As indicated in EPA’s November 3,
1995, letter to EMA, the Agency already
provides a mechanism for those
manufacturers who certify in California
using oxygenated fuel and wish to use
those test results for certification with
EPA. Manufacturers may apply to EPA
under the alternative test procedures
provision contained in the Phase 1
small S| engine final rule (section
90.120(b)). If a manufacturer’s submitted
data indicates that its test engine would
comply with the applicable federal
emission standard using federal fuel,
EPA would determine that the engine
family meets the requirements of Phase
1 and issue a certificate of conformity.
EPA has stated 18 that it will work with
manufacturers to assist them in making
the required technical demonstrations
under the alternative certification
procedures.

This proposed action would also
provide the Administrator with the
option of permitting open crankcases on
engines used exclusively to power
snowthrowers, provided that the
affected engine complies with
applicable standards and the
manufacturer demonstrates that the cost
of closing the crankcase is prohibitive.

VII. Environmental Benefit Assessment

Although the change in the
nonhandheld CO standard results in a
change from the 7% reduction in CO
estimated in the final rule to a 2%
reduction in the CO inventory, the
Agency has concluded that this rule has
no effect on the HC + NOx inventory
and minimal effect on the CO inventory
in nonattainment areas. The majority of
equipment powered by the Class | and

18| etter from Chester France, EPA to Jed Mandel,
EMA, November 3, 1995.
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Il nonhandheld engines subject to this
rule is used during the summer months,
when CO nonattainment is generally not
a concern. Many nonhandheld engine
models are expected to have CO
emission levels well below the standard
since CO levels are controlled in
meeting the HC + NOx emission
standards which are not affected by this
action.

The provision to provide the
Administrator with the option of
permitting open crankcases in engines
used exclusively to power
snowthrowers will require
manufacturers seeking to demonstrate
the need for open crankcases to show
compliance with applicable standards.
The Agency expects, therefore, that the
proposed open crankcase option will
not affect the emission inventory or the
emission reductions to be achieved by
the Phase 1 small Sl engine final rule.

VI1IIl. Economic Effects

The Agency anticipates that this rule
will have minimal, if any, affect on the
costs or benefits of the Phase 1 small SI
engine final rule. Industry costs are
unlikely to change because engine
manufacturers will not need to make
additional modifications to meet the
relaxed CO standard. As there will be no
additional cost for industry to pass on
to the consumer as a result of this
rulemaking, EPA is convinced that
consumer cost impacts will remain
unchanged. The Agency therefore
concludes that the economic effects of
this rulemaking are negligible.

IX. Effective Date

EPA is proposing to make these
regulations effective upon signature of
the final rule because these regulations
will not require any lead time for
compliance.

X. Public Participation
A. Comments and the Public Docket

The Agency welcomes comments on
all aspects of this proposed rulemaking.
All comments (preferably in duplicate),
with the exception of proprietary
information, should be directed to the
EPA Air Docket Section, Docket No. A—
96-02 (see ADDRESSES). Commenters
who wish to submit proprietary
information for consideration should
clearly separate such information from
other comments by:

 labeling proprietary information
“Confidential Business Information”
and

« sending proprietary information
directly to the contact person listed (see
FOR FURTHER INFORMATION CONTACT) and
not to the public docket.

This will help ensure that proprietary
information is not inadvertently placed
in the docket. If a commenter wants
EPA to use a submission labeled as
confidential business information as
part of the basis for the final rule, then
a nonconfidential version of the
document, which summarizes the key
data or information, should be sent to
the docket.

Information covered by a claim of
confidentiality will be disclosed by EPA
only to the extent allowed and by the
procedures set forth in 40 CFR Part 2.

If no claim of confidentiality
accompanies the submission when it is
received by EPA, the submission may be
made available to the public without
notifying the commenters.

B. Public Hearing

Anyone wishing to present testimony
about this proposal at the public
hearing, should one be requested, (see
DATES) should, if possible, notify the
contact person (see FOR FURTHER
INFORMATION CONTACT) at least two
business days prior to the day of the
hearing. The contact person should be
given an estimate of the time required
for the presentation of testimony and
notification of any need for audio/visual
equipment. A sign-up sheet will be
available at the registration table the
morning of the hearing for scheduling
those who have not notified the contact
earlier. This testimony will be
scheduled on a first-come, first-served
basis, and will follow the testimony that
is arranged in advance.

The Agency recommends that
approximately 50 copies of the
statement or material to be presented be
brought to the hearing for distribution to
the audience. In addition, EPA would
find it helpful to receive an advance
copy of any statement or material to be
presented at the hearing at least two
business days before the scheduled
hearing date. This is to give EPA staff
adequate time to review such material
before the hearing. Such advance copies
should be submitted to the contact
person listed.

XI. Administrative Requirements
A. Administrative Designation

Under Executive Order 12866 (58 FR
51735 (October 4, 1993)), EPA must
determine whether a regulatory action is
“significant” and therefore subject to
OMB review and the requirements of
the executive order. The order defines
“significant regulatory action” as one
that is likely to result in a rule that may:

(1) have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the

economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
state, local, or tribal governments or
communities;

(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) materially alter the budgetary
impact of entitlement, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof;

(4) raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the order.

EPA has determined that this rule is
not a “significant regulatory action”
under the terms of Executive Order
12866 and is therefore not subject to
OMB review.

B. Paperwork Reduction Act

This rule does not contain any new
information requirements subject to the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq., nor does it change the
information collection requirements the
Office of Management and Budget
(OMB) has previously approved. OMB
has previously assigned OMB control
number 2060-0338 to the requirements
associated with the nonroad small SI
engine certification information
collection request (ICR); this action does
not change those requirements in any
way.

C. Unfunded Mandates Reform Act

Section 202 of the Unfunded
Mandates Reform Act of 1995 (signed
into law on March 22, 1995) requires
that EPA prepare a budgetary impact
statement before promulgating a rule
that includes a federal mandate that
may result in expenditure by state,
local, and tribal governments, in
aggregate, or by the private sector, of
$100 million or more in any one year.
Section 203 of the Unfunded Mandates
Reform Act requires EPA to establish a
plan for obtaining input from and
informing, educating, and advising any
small governments that may be
significantly or uniquely affected by the
rule.

Under section 205 of the Unfunded
Mandates Act, EPA must identify and
consider a reasonable number of
regulatory alternatives before
promulgating a rule for which a
budgetary impact statement must be
prepared. EPA must select from those
alternatives the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule, unless EPA explains why
this alternative is not selected or the
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selection of this alternative is
inconsistent with law.

Because the rule proposed here is
expected to result in the expenditure by
state, local, and tribal governments or
the private sector of less than $100
million in any one year, EPA has not
prepared a budgetary impact statement
or specifically addressed selection of the
least costly, most cost-effective or least
burdensome alternative. Because small
governments will not be significantly or
uniquely affected by this rule, EPA is
not required to develop a plan with
regard to small governments.

D. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601) requires EPA to consider
potential impacts of proposed
regulations on small business. If a
preliminary analysis indicates that a
proposed regulation would have a
significant adverse economic impact on
a substantial number of small business
entities, a regulatory flexibility analysis
must be prepared.

This rule decreases the stringency of
the CO exhaust emission standard for
Class | and Il nonhandheld engines,
thereby potentially creating beneficial
effects on small businesses by easing
one provision required of small engine
manufacturers by the Phase 1 small Sl
engine regulations. As a result, EPA
certifies that this rulemaking will not
have a significant adverse effect on a
substantial number of small entities.
Consequently, EPA has not prepared a
regulatory flexibility analysis for this
rule.

List of Subjects in 40 CFR Part 90

Environmental protection,
Administrative practice and procedure,
Air pollution control, Confidential
business information, Environmental
protection, Imports, Incorporation by
reference, Labeling, Nonroad source
pollution, Reporting and recordkeeping
requirements.

EXHAUST EMISSION STANDARDS
[Grams per kilowatt-hour]

Dated: June 26, 1996.
Carol M. Browner,
Administrator.

For the reasons set out in the
preamble, part 90 of title 40 of the Code
of Federal Regulations is amended as
follows:

PART 90—CONTROL OF EMISSIONS
FROM NONROAD SPARK-IGNITION
ENGINES

1. The authority citation for part 90
continues to read as follows:

Authority: Sections 203, 204, 205, 206,
207, 208, 209, 213, 215, 216, and 301(a) of
the Clean Air Act, as amended (42 U.S.C.
7522, 7523, 7524, 7525, 7541, 7542, 7543,
7547, 7549, 7550, and 7601(a)).

Subpart B—[Amended]

2. Section 90.103 is amended by
revising the table in paragraph (a)
introductory text to read as follows:
§90.103 Exhaust emission standards.

(a) * * *

Hydro-
. . carbon plus Hydro- Carbon Oxides of
Engine displacement class oxides oe ni- cgrbon monoxide nitrogen
trogen
16.1 519
13.4 519
805
805
603

3. Section 90.109 is amended by
adding new paragraph (c) to read as
follows:

§90.109 Requirement of certification—
closed crankcase.
* * * * *

(c) Notwithstanding paragraph (a) of
this section, the Administrator may
exercise the option to permit open
crankcases for engines used exclusively
to power snowthrowers based upon a
manufacturer’s demonstration,
approved in advance by the
Administrator, that all applicable
emission standards will be met by the
engine and that the cost of closing the
crankcase is prohibitive.

[FR Doc. 96-16856 Filed 7-02-96; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 95-119; RM-8667]

Radio Broadcasting Services; Dafter,
Ml

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; dismissal.

SUMMARY: This document dismisses a
petition filed by Dafter Community
Broadcasters proposing the allotment of
Channel 293A to Dafter, Michigan. See
FR 38539, July 27, 1995. Petitioner
failed to provide sufficient information

to establish community status for Dafter.

Therefore, in keeping with Commission
policy to refrain from allotting channels
to communities lacking community
status, we have dismissed the petiton
for Dafter. With this action, this
proceeding is terminated.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 95-119,
adopted May 8, 1996, and released June
21, 1996. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s
Reference Center (Room 239), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Services, Inc., 2100 M
Street, NW., Suite 140, Washington, DC
20037, (202) 857-3800.

List of Subjects in 47 CFR Part 73

Radio broadcasting.
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Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-16767 Filed 7-2—96; 8:45 am]

BILLING CODE 6712-01-F

47 CFR Part 73

[MM Docket No. 96-140, RM—-8824]
Radio Broadcasting Services;
Hemphill, TX

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition filed by Phillip
Burr proposing the allotment of Channel
280A at Hemphill, Texas, as the
community first local FM service.
Channel 280A can be allotted to
Hemphill in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 2.2 kilometers (1.4 miles)
north in order to avoid a short-spacing
conflict with the licensed site of Station
KBIU(FM), Channel 279C1, Lake
Charles, Louisiana. The coordinates for
Channel 280A at Hemphill are 31-21—
30 and 93-51-24.

DATES: Comments must be filed on or
before August 19, 1996, and reply
comments on or before September 3,
1996.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Cary S. Tepper, Booth, Freret
& Imlay, P.C., 1233 20th Street, NW.,
Suite 204, Washington, DC 20554
(Counsel for petitioner).

FOR FURTHER INFORMATION CONTACT: Pam
Blumenthal, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
96-140, adopted June 21, 1996, and
released June 28, 1996. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Center (Room 239), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, ITS, Inc., (202) 857—
3800, 2100 M Street, NW., Suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed

Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules

Division, Mass Media Bureau.

[FR Doc. 96-16958 Filed 7—2-96; 8:45 am]

BILLING CODE 6712-01-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 642

[Docket No. 950725189-6182-03; I.D.
060696A]

RIN 0648—-A192

Coastal Migratory Pelagic Resources
of the Gulf of Mexico and South
Atlantic; Changes in Catch Limits

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: In accordance with the
framework procedure for adjusting
management measures of the Fishery
Management Plan for the Coastal
Migratory Pelagic Resources of the Gulf
of Mexico and South Atlantic (FMP),
NMFS proposes commercial vessel trip
limits for the Atlantic migratory group
of king mackerel. The intended effects
of this rule are to preclude an early
closure of the commercial fishery,
protect king mackerel from overfishing,
and maintain healthy stocks while still
allowing catches by important
commercial fisheries.

DATES: Written comments must be
received on or before July 18, 1996.
ADDRESSES: Comments must be mailed
to Mark F. Godcharles, Southeast
Region, National Marine Fisheries
Service, 9721 Executive Center Drive N.,
St. Petersburg, FL 33702.

Send requests for copies of the
regulatory amendment document (dated
June 1995) and its supplement (dated
February 1996), which include the

environmental assessment and
regulatory impact review for this action,
to the South Atlantic Fishery
Management Council, Southpark
Building, One Southpark Circle, Suite
306, Charleston, SC 29407-4699.

FOR FURTHER INFORMATION CONTACT:
Mark F. Godcharles, 813-570-5305.

SUPPLEMENTARY INFORMATION: The
fisheries for coastal migratory pelagic
resources are regulated under the FMP.
The FMP was prepared jointly by the
Gulf of Mexico and South Atlantic
Fishery Management Councils and is
implemented by regulations at 50 CFR
part 642.

In accordance with the framework
procedures of the FMP, the South
Atlantic Council (Council)
recommended to the Director, Southeast
Region, NMFS (Regional Director), a
regulatory amendment, which, among
other changes, included establishment
of commercial vessel trip limits for the
Atlantic migratory group of king
mackerel. These vessel trip limits were
included in a proposed rule published
on August 3, 1995 (60 FR 39698). A
final decision by NMFS on whether the
trip limits were consistent with the
National Standards of the Magnuson
Fishery Conservation and Management
Act (Magnuson Act) was deferred, and
the reasons for the deferral were
published in the final rule
implementing the approved measures of
the regulatory amendment (60 FR 5768,
November 17, 1995). The Council
revised the proposed trip limits to
address cited deficiencies, took
additional public comment, and
resubmitted a supplemented regulatory
amendment for NMFS’ review and
approval.

The Council proposes daily trip limits
for vessels harvesting under the
commercial allocation for Atlantic
group king mackerel. This segment of
the fishery has not been subject to trip
limits. As revised, the daily possession/
landing limit for a vessel using non-
prohibited gear and having a Federal
commercial mackerel permit would be
3,500 Ib (1,588 kg) of king mackerel in
or from the exclusive economic zone
(EEZ) year-round in the northern area
(i.e., between the New York/Connecticut
and Flagler/Volusia County, FL
boundaries). Off Volusia County, FL, the
daily trip limit would be 3,500 Ib (1,588
kg) of king mackerel in or from the EEZ
from April 1 through October 31. South
of there, between the Volusia/Brevard
and Dade/Monroe County boundaries,
the daily trip limit would be 500 Ib (227
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kg) of king mackerel in or from the EEZ
from April 1 through October 31. In the
southernmost area, off Monroe County
(Florida Keys), the daily trip limit
would be 1250 Ib (567 kg) of king
mackerel in or from the EEZ from April
1 through October 31. All trip limits
proposed for the Atlantic group king
mackerel are daily landing/possession
limits that would be reduced to zero for
that group when the annual commercial
allocation is reached.

The Council desires implementation
as soon as possible in the fishing year
that began April 1, 1996, to preclude
excessive early season harvest of king
mackerel, early closure,
disproportionate harvest of the
allocation by regional fisheries,
subsequent negative socioeconomic
impacts, recruitment overfishing, and
waste.

In its resubmitted proposal, the
Council revised the original trip limit
proposals by converting limits on the
number of fish that may be possessed or
landed to equivalent pounds of fish. The
Council determined that this change
was hecessary to prevent waste caused
by high-grading (i.e., the act of
discarding smaller fish and replacing
them with larger ones to maximize
aggregate poundage landed while
complying with the daily trip limit on
the number of fish landed). Such waste
causes estimates of release and fishing
mortality to be lower than the actual
mortality and results in an inaccurate
evaluation of the status of the stocks and
of the fishery impacts on the resource.

Trip limits were first proposed in
conjunction with a proposed decrease in
total allowable catch (TAC) from 10.0
million Ib (4,536 metric tons (mt)) to 7.3
million Ib (3,311 mt) for the Atlantic
group king mackerel for the 1995/96
fishing year (August 3, 1995, 60 FR
39698). The reduced TAC was approved
by NMFS and implemented through a
final rule (November 17, 1995, 60 FR
57686). Further decreases were expected
for the 1996/97 fishing year . The 7.3—
million Ib TAC decreased the
commercial allocation for the 1995-96
fishing year from the previous level of
3.71 million Ib (1,683 mt) to 2.70
million Ib (1,225 mt). The Council
reduced TAC to the lower range of the
acceptable biological catch (ABC) in
anticipation of a lower ABC for the
1996/97 fishing year, and expressed
concerns about the status of both the
Atlantic and Gulf groups of king
mackerel and recent low catches.

As the Council expected and the 1995
Mackerel Stock Assessment Panel
Report projected, the 1996 Report of the
Mackerel Stock Assessment Panel
presented lower estimates of the

spawning potential ratio (SPR) and the
ABC for Atlantic group king mackerel.
Although some of the decreases in these
parameters may be attributed to new
analytical methods, most are
attributable to the inclusion of more
accurate estimates for the mortality of
juvenile and subadult mackerels taken
as incidental bycatch in the Atlantic
shrimp trawl fishery off southeastern
states. The 1996 modal SPR estimate of
32 percent is down by about 36 percent
from the approximate 50 percent level
estimated for previous years, and the
1996 ABC is about half of 1995
estimates. The 1996 ABC range estimate
is 4.1 - 6.8 million Ib (mode: 5.5 million
Ib) (1,860 - 3,084 mt, mode: 2,495 mt)
compared to the 1995 estimate of 7.3 -
15.5 million Ib (mode: 10.9 million Ib)
(3,311 - 7,031 mt, mode: 4,944 mt). The
Council sets TAC within the ABC range
usually at or below the modal value
suggesting that the 1996/97 TAC will be
even lower than last year’s 7.3 million
Ib (3,311 mt) that yielded commercial
and recreational allocations of 2.70
(1.225 mt) and 4.60 M (2.087 mt),
respectively.

Although the 1996 estimate of SPR
indicates that the Atlantic group king
mackerel is not overfished, the lower
SPR value suggests, as the Council
previously suspected, that stock size
may not be as large as previous
estimates indicated. The modal 1996
SPR estimate is reduced to 32 percent,
well below the 1995 estimate of 55
percent and just above the 30 percent
overfished level currently defined in the
FMP. Even though the estimated 32
percent SPR level is well above the
overfishing level of 20 percent SPR
proposed in FMP Amendment 8, it is
below the Council’s proposed target SPR
of 40 percent for achieving maximum
sustainable yield or long-term optimum
yield (OY). Moreover, the actual total
catch (commercial and recreational
combined) may have reached its lowest
level (5.92 million Ib; 2,685 mt) in 15
years during the 1994/95 season;
preliminary estimates indicate that the
1995/96 catch will remain at this same
low level. In the past nine years, total
catch has exceeded 7.30 million Ib
(3,311 mt) four times.

The Council also proposed the trip
limits, in anticipation of increased effort
in the fishery, to prevent excessive
harvest of pre-spawning and spawning
fish and recruitment overfishing. The
Council is concerned that a number of
new entrants may join the fishery as a
result of the recent prohibition on
gillnet use in Florida waters (July 1,
1995) and New England fishery
closures.

The Council recommended the trip
limits not only to provide increased
protection for Atlantic group king
mackerel but also for the Gulf group.
The trip limits would prevent the
detrimental effects of excessive catches
of the Atlantic group throughout the
spring/summer spawning season and of
the Gulf group during April. King
mackerel harvest in April, unrestricted
by daily vessel trip limits, could result
in the unintentional taking of large
quantities of Gulf group king mackerel
when such fish are still located within
the boundaries of the Atlantic group.
Tag and recapture information indicate
that king mackerel off south Florida
from late fall through early spring,
particularly off the Florida Keys, mostly
belong to the Gulf migratory group.

The fishing season for Atlantic group
king mackerel fishery opens annually on
April 1, and vessels targeting fish with
hook-and-line, run-around gillnet, and
purse seine gear are not restricted by
trip limits. Consequently, excessive
capture of Gulf group king mackerel
could occur off south Florida in April if
conditions delay emigration to spring/
summer spawning grounds.

The Council considers such catches
“‘double-dipping” (i.e., overrunning of
guotas that have already been
harvested). In the past two years, hook-
and-line and run-around gillnet quotas
for Gulf group king mackerel were
reached or exceeded, and respective
fisheries were closed, after large
February catches off the Florida Keys.
The Gulf group king mackerel stock is
still considered overfished; preliminary
calculations for the 1996/97 fishing year
suggest that this group would remain in
the overfished status even under the less
restrictive overfished/overfishing
definitions proposed in Amendment 8.

Excessive capture of king mackerel,
unrestrained by trip limits and under a
reduced commercial allocation, could
result in a disproportionately large
harvest off south Florida and an early
closure of the commercial fishery for the
Atlantic group. Fishery participants in
the northern area might then lose the
opportunity to harvest their traditional
and equitable share of the allocation.
Atlantic group king mackerel support an
important fall fishery off North Carolina.
An early fishery closure would
adversely affect these traditional
fisheries and could lead to severe
socioeconomic impacts and subsequent
requests for relief through emergency
action.

To keep the recreational catch within
the reduced allocation of 4.6 million Ib
(2,087 mt), the recreational bag limit for
the EEZ from New York through Georgia
was reduced on January 1, 1996, from
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five to three fish per person. The
Council determined that this reduction
would be sufficient to maintain catch
within the decreased allocation without
changing the two-fish bag limit off
Florida. Recreational catch estimates
indicated that the bag limit reduction in
the northern area (Georgia through New
York) would provide about a 10 percent
reduction in catch. In addition, 1995
catch estimates for the 1988/89 through
1990/91 fishing years, when the bag
limit was three fish in the northern area
and two fish off Florida, were below 4.6
million Ib (2,087 mt).

Although a recreational bag limit
reduction was approved to reduce catch
in alignment with the decreased 1995/
96 recreational allocation, NMFS
deferred the decision to approve or
disapprove the collateral commercial
vessel trip limits until certain analytical
and procedural deficiencies were
corrected. The Council has addressed
the deficiencies and revised and
resubmitted the trip limit proposals. In
conjunction with the public review of
Amendment 8 to the FMP, additional
public hearings were conducted to
review the proposed trip limits.
Thereafter, the Council revised its
proposal to convert the units for the trip
limits from numbers of fish to pounds
of fish to reduce waste from the practice
of high-grading and to allow vessels
operating in the commercial fishery off
Monroe County (Florida Keys) from
April 1 though October 31 to possess or
land up to 1250-Ib (567—kg) per trip,
thus reducing socioeconomic impacts
on that sector. Preliminary review of the
revised supporting documents indicates
that the Council has addressed the
deficiencies previously noted in the
initial analyses. As discussed below,
NMFS’ preliminary review of the
Council’s re-submission did not reveal
any inconsistencies with the national
standards.

Consistency with the National
Standards

In regard to the original trip limit
proposals, as discussed in the preamble
to the final rule implementing the
approved measures of the Council’s
regulatory amendment (60 FR 57686;
November 17, 1995), inaccuracies and
inconsistencies in the analyses of
impacts and inadequate opportunity for
public comment prevented NMFS from
determining if the proposals were
consistent with the National Standards
(N.S.). Some letters received during the
comment period, which was announced
in the proposed rule (60 FR 39698;
August 3, 1995), contended that the trip
limit proposals would preclude
achievement of OY (N.S. 1), were not

based on the best available information
(N.S. 2), would be unfair and
inequitable to fishery participants
throughout the management area (N.S.
4), would unnecessarily promote
harvest inefficiency (N.S. 5), and would
constitute unjustifiable administrative
costs and burdens (N.S. 7).

After reviewing the revised impact
analyses, findings of the 1996 mackerel
stock assessment concerning the status
of the Atlantic group king mackerel, and
results from additional public hearings,
NMFS has made a preliminary
determination that the proposed
commercial vessel trip limits are
consistent with the N.S. as discussed
below. Previous problems related to the
Council’s analyses of the potential
impacts of the 50—fish trip limit on the
Florida Keys fishery and not providing
sufficient notice to impacted fishermen
appear to have been corrected. Impact
analyses were revised and the Council
held additional public hearings. In
response to the comments received at
those hearings, the Council increased
the proposed trip limit for the Florida
Keys area from 500 to 1250 pounds
(initially proposed as 50 to 125 fish) per
vessel per day.

National Standard 1

Newly available information
contained in the 1996 Report of the
Mackerel Stock Assessment Panel
probably will compel the Council to
recommend further reductions in TAC
for Atlantic group king mackerel. The
forthcoming TAC recommendation for
the 1996/97 fishing year probably would
reduce both commercial and
recreational allocations to levels that
have been harvested during the past two
years. Consequently, NMFS expects that
TAC will be taken and OY achieved for
the 1996/97 fishing year even with the
imposition of trip limits. To provide the
socioeconomic benefits that the Council
intends while preventing overfishing,
the proposed trip limits appear
necessary.

National Standard 2

Recent review of the proposed trip
limits and supporting documents,
increased effort and king mackerel
landings off southwest Florida this
April (1996), and findings of the 1996
stock assessment indicate that the
proposed trip limits are based on the
best available scientific information. In
a recent review, NMFS Southeast
Fisheries Science Center (Center)
advised that the revised proposed trip
limits appear to be based on the best
available scientific information. Further,
the Center advised that the proposals
clearly are risk averse in that they

would maintain stock levels that would
not be at risk of recruitment overfishing.

Although the 1996 SPR estimate
indicates that the Atlantic group king
mackerel is not overfished, the lower
estimated value suggests, as the Council
previously suspected, that stock size
may not be as large as previous
estimates indicated. The 1996 SPR
estimate is reduced to 32 percent, near
the 30 percent SPR overfished level
currently defined in the FMP and above
the 20 percent level in proposed
Amendment 8. Nevertheless, the current
32 percent SPR estimate is below the
proposed SPR target of 40 percent for
achieving maximum sustainable yield
(MSY) or long-term OY. Therefore, the
best available scientific information is
not inconsistent with the Council’s
recommendations for more conservative
management measures that reduce
fishing mortality and, thus, prevent
early closure and quota overruns, and
decrease the risk of recruitment
overfishing.

National Standard 4

NMPFS believes the revised proposed
trip limits have the potential to
maintain traditional harvest and quota
distribution among user groups.
Initially, the proposed trip limit for the
Florida Keys fishery was 50 fish
throughout the Florida east and
southwest coast areas. The 50—fish limit
was requested and was strongly
supported by many southeast Florida
king mackerel fishermen.

In response to comments received at
public hearings, the Council increased
the proposed trip limit for the Florida
Keys to 1250-Ib (567-kg) to provide
sufficient revenue to operate in the
April fishery near the Dry Tortugas.
This proposal is equivalent to the 125-
fish trip limit for the Gulf group king
mackerel hook-and-line fishery that
begins in that area on November 1.
Consequently, the proposed 1250-1b
(567 kg) trip limit would appear to
provide fair access while preventing
excessive catches, early closures, and
quota overruns, and thus satisfies the
requirements of N.S. 4 regarding
fairness and equity to all fishery
participants throughout the
management area.

For the fishery from northeast Florida
through New York, the Council
proposed the 3500-1b (1588-kg) trip
limit. Available landings information
reviewed by the Council indicates that
proposal would have essentially no
effect on harvest. Moreover, the Council
does not expect the proposed increased
trip limit for this area to alter the status
quo or provide increased harvesting
advantage. If inordinate large northern
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landings do occur in the future, the
Council will reconsider and revise the
3500-1b (1588-kg) trip limit to prevent
inequitable quota distribution and
recruitment overfishing.

National Standard 5

The Council’s impact analyses
indicate that the proposed trip limits
would have restricted less than 6
percent of the trips in any given area.
However, the 500-Ib (227—kg) and
1250-Ib (567—kg) trip limits proposed
for south Florida would have
substantially reduced some individual
vessel landings and total catch for those
areas for some years. Data examined by
the Council indicated that the 3500-Ib
(1,588 kg) trip limit would have
impacted no trips off Volusia County
(Florida) and would have only
minimally impacted trips between the
Volusia/Flagler County (Florida) and
New York/Connecticut boundaries.
Such impacted trips landed at North
Carolina ports would have exceeded
that state’s landing limit (i.e., 3500 Ib).
The Council’s analyses were based on
landings estimates for Florida (1991/92
through 1994/95 seasons) and North
Carolina.

National Standard 7

The revised proposed trip limits
appear consistent with a management
strategy to balance costs and benefits;
the Council’s impact analyses indicate
that the trip limits will not inordinately
affect costs or place an undue economic
and regulatory burden on fishermen or
fisheries.

The Regional Director initially
concurs that the Council’s
recommendations are necessary to
protect king mackerel stocks and
prevent overfishing and that they are
consistent with the objectives of the

FMP, the N.S., and other applicable law.

Accordingly, the Council’s proposed
revised trip limits are published for
comment.

Classification

This proposed rule has been
determined to be not significant for
purposes of E.O. 12866.

The Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce certified to
the Chief Counsel of the Small Business
Administration that this proposed rule,
if adopted, would not have a significant
economic impact on a substantial
number of small entities. Historical
landings data for the last four fishing
seasons indicate that the percentage of
fishing trips that would have been
affected by the proposed trip limits
ranged from 0O to 5.4 percent. Although

it is not possible to directly translate
number of fishing trips into number of
fishing firms impacted, it appears that
less than 20 percent of the small
business entities involved in harvest of
Atlantic king mackerel would be
affected. The proposed trip limits are
estimated to reduce the harvest of
Atlantic king mackerel and the
associated net revenue by about five
percent. Compliance costs will not be
affected by this action. There are no
differential small and large business
impacts because all affected entities are
small entities. No capital costs of
compliance are expected, and there is
no information indicating that two or
more percent of the existing harvesting
firms will cease business operations as
a result of this rule. The proposed trip
limits are designed, in part, to moderate
the rate of harvest, thereby minimizing
the probability of early closures and the
associated adverse socioeconomic
impacts. Therefore, the trip limits are
expected to provide small increases in
long-term benefits to the industry. For
these reasons, a regulatory flexibility
analysis was not prepared.

List of Subjects in 50 CFR Part 642

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: June 27, 1996.
Gary Matlock,
Program Management Officer, National
Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 642 is proposed
to be amended as follows:

PART 642—COASTAL MIGRATORY
PELAGIC RESOURCES OF THE GULF
OF MEXICO AND SOUTH ATLANTIC

1. The authority citation for part 642
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.1n 8642.7, paragraphs (q) and (r) are
revised to read as follows:

8§642.7 Prohibitions.

* * * * *

(q) Exceed a commercial trip limit for
Atlantic group king or Spanish
mackerel, as specified in §642.27(a) or
(b).

(r) Transfer at sea from one vessel to
another an Atlantic group king or
Spanish mackerel subject to a
commercial trip limit, as specified in
§642.27(f).

* * * * *

3.1n §642.27, paragraphs (a) through
(e) are redesignated as paragraphs (b)
through (f), respectively; in newly
redesignated paragraph (b), the
introductory text is removed; in newly

redesignated paragraphs (c) and (d), the
references to “‘paragraph (a)(2) of this
section’ are removed and “‘paragraph
(b)(2) of this section” is added in their
places; in newly redesignated paragraph
(f) introductory text and in newly
redesignated paragraph (f)(2) the term
“Spanish mackerel” is removed and
**king or Spanish mackerel’ is added in
its place; the section heading is revised,;
and paragraph (a) and newly
redesignated paragraph (b) heading are
added to read as follows:

§642.27 Commercial trip limits for Atlantic
group king and Spanish mackerel.

(a) Atlantic group king mackerel. (1)
North of a line extending directly east
from the Volusia/Flagler County,
Florida boundary (29°25’ N. lat.) to the
outer limit of the EEZ, king mackerel in
or from the EEZ may not be possessed
on board or landed from a vessel in a
day in amounts exceeding 3,500 Ib
(1,588 kg).

(2) In the area between lines
extending directly east from the
northern and southern boundaries of
Volusia County, Florida (29°25’ N. lat.
and 28°47.8’ N. lat., respectively) to the
outer limit of the EEZ, king mackerel in
or from the EEZ may not be possessed
on board or landed from a vessel in a
day in amounts exceeding 3,500 Ib
(1,588 kg) from April 1 through October
31.

(3) In the area between lines
extending directly east from the
Volusia/Brevard County, Florida
boundary (28°47.8’ N. lat.) to the outer
limit of the EEZ and directly east from
the Dade/Monroe County, Florida
boundary (25°20.4’ N. lat.) to the outer
boundary of the EEZ, king mackerel in
or from the EEZ may not be possessed
on board or landed from a vessel in a
day in amounts exceeding 500 Ib (227
kg) from April 1 through October 31.

(4) In the area between lines
extending directly east from the Dade/
Monroe County, Florida boundary
(25°20.4° N. lat.) to the outer boundary
of the EEZ and directly west from the
Monroe/Collier County, Florida
boundary (28°48’ N. lat.) to the outer
boundary of the EEZ, king mackerel in
or from the EEZ may not be possessed
on board or landed from a vessel in a
day in amounts exceeding 1250 Ib (567
kg) from April 1 through October 31.

(b) Atlantic group Spanish mackerel.
* * * * *
[FR Doc. 96-16880 Filed 6—28-96; 9:44 am]
BILLING CODE 3510-22-F
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DEPARTMENT OF AGRICULTURE
Forest Service

Huckleberry Land Exchange With
Weyerhaeuser Company, Mt. Baker-
Snoqualmie National Forest, Skagit,
Snohomish, King, Pierce, Lewis,
Kittitas and Cowlitz Counties, WA

AGENCY: Forest Service, USDA.

ACTION: Revised notice of intent to
prepare an environmental impact
statement.

SUMMARY: This is a revision to the notice
which appeared in the Federal Register
on July 14, 1995 (60 FR 36257), for the
Huckleberry Land Exchange with
Weyerhaeuser Company. The revision is
needed to identify a change to the
proposed action and responsible
official. The proposed action has been
modified to include exchange of about
6,770 acres of Federally owned
subsurface mineral estate to
Weyerhaeuser Company. Weyerhaeuser
Company or another private entity
currently owns the surface lands.
Approximately 5,210 acres of the
severed minerals are administered by
the Bureau of Land Management (BLM)
in King and Cowlitz Counties,
Washington. About 1,560 acres are
administered by the Gifford Pinchot and
the Mt. Baker-Snoqualmie National
Forests in Lewis County, Washington.

This revised notice serves BLM
requirements for land exchanges under
Title 43 Code of Federal Regulations
(CFR) Part 2200 that lands or interest in
lands are being considered for exchange.
This notice and the environmental
analysis for this exchange will
constitute a planning analysis for BLM
lands under 43 CFR 1610.8(b)(2).

The lead agency is the Forest Service.
Wendy M. Herrett, Director of
Recreation, Lands, and Mineral
Resources, Pacific Northwest Region, is
the responsible official for the Forest
Service. Elaine Zielinski, State Director

Oregon and Washington BLM, is the
responsible official for the BLM. The
Forest Service will prepare a Record of
Decision for lands under its jurisdiction
and the BLM will prepare a Record of
Decision for lands or interest in lands
under its jurisdiction upon completion
of the final environmental impact
statement (EIS) and selection of the
preferred alternative by the responsible
official.

The draft EIS is expected to be filed
in July 1996. The comment period on
the draft EIS will be 45 days from the
date the Environmental Protection
Agency publishes the notice of
availability in the Federal Register. The
final EIS is scheduled to be completed
in September 1996.

FOR FURTHER INFORMATION CONTACT:
Doug Schrenk, NEPA Coordiantor,
North Bend Ranger District, 42404 S.E.
North Bend Way, North Bend,
Washington 98045, telephone (206)
888-1421.

Dated: June 25, 1996.
Wendy M. Herrett,

Director, Recreation, Lands, and Mineral
Resources.

[FR Doc. 96-16944 Filed 7—2-96; 8:45 am]
BILLING CODE 3410-11-M

Oregon Coast Provincial Advisory
Committee Meeting

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Oregon Coast Provincial
Advisory Committee (PAC) will meet on
July 19, 1996, in Tillamook, Oregon, at
the Shilo Inn (Wilson River Room), 2515
Main Street. The meeting will begin at

9 a.m. and continue until 3:30 p.m.
Agenda items to be covered include: (1)
Updates on current events, (2) northern
Coast Range Area Adaptive Management
Area activities, (3) overview of
recreation in the Coast Range Province,
(4) recreation user initiatives and
stewardship/co-management, (5)
recreation user fees, and (6) open public
forums. All Oregon Coast Provincial
Advisory Committee meetings are open
to the public. Two “open forums’ are
scheduled; one at 10:30 a.m. and
another near the conclusion of the
meeting. Interested citizens are
encouraged to attend. The committee
welcomes the public’s written

comments on committee business at any
time.

FOR FURTHER INFORMATION CONTACT:
Direct questions regarding this meeting
to Rick Alexander, Public Affairs
Officer, at (541) 750-7075, or write to
Forest Supervisor, Siuslaw National
Forest, P.O. Box 1148, Corvallis, Oregon
97339.

Dated: June 26, 1996.
James R. Furnish,
Forest Supervisor.
[FR Doc. 96-16980 Filed 7-2-96; 8:45 am]
BILLING CODE 3410-11-M

NATIONAL FOUNDATION ON THE
ARTS AND HUMANITIES

Cooperative Agreement for the
Continuation of a Project Titled: “Your
Town: Designing its Future”

AGENCY: National Endowment for the
Arts.

ACTION: Notificaton of availability.

SUMMARY: The National Endowment for
the Arts requests proposals leading to
the award of a Cooperative Agreement
for the continuation of the workshops
successfully carried out from 1991 to
1995 by the National Trust for Historic
Preservation under the project *“Your
Town: Designing its Future.” The
purpose of ““Your Town” is to address
the needs of rural communities, and to
help rural Americans to learn how to
identify, protect, and enhance their
towns and landscapes by promoting the
benefits of good design, encouraging the
sharing of successful techniques, and
providing a support system for those
who are working on community design
problems. Responsibilities under the
Cooperative Agreement will include
operating a national center to coordinate
the “Your Town™ activities, including
three workshops, publishing a biannual
newsletter, and producing a publication
focusing on three or four case study
communities. Those interested in
receiving the Solicitation should
reference Program Solicitation PS 96-04
in their written request and include two
(2) self-addressed labels. Verbal requests
for the Solicitation will not be honored.
DATES: Program Solicitation PS 96-04 is
scheduled for release approximately
July 19, 1996 with proposals due on
August 19, 1996.
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ADDRESS: Requests for the Solicitation
should be addressed to National
Endowment for the Arts, Grants &
Contracts Office, Room 618, 1100
Pennsylvania Ave., NW., Washington,
DC 20506.

FOR FURTHER INFORMATION CONTACT:
William I. Hummel, Grants and
Contracts Office, National Endowment
for the Arts, 1100 Pennsylvania Ave.,
NW., Washington, DC 20506 (202/682—
5482).

William I. Hummel,

Coordinator, Cooperative Agreements and
Contracts.

[FR Doc. 96-16902 Filed 7-2-96; 8:45 am]
BILLING CODE 7537-01-M

NATIONAL FOUNDATION ON THE
ARTS AND THE HUMANITIES

Meeting of Humanities Panel

AGENCY: National Endowment for the
Humanities.

ACTION: Notice of meeting.

SUMMARY: Pursuant to the provisions of
the Federal Advisory Committee Act
(Public Law 92-463, as amended),
notice is hereby given that the following
meeting of the Humanities Panel will be
held at the Old Post Office, 1100
Pennsylvania Avenue, NW.,
Washington, D.C. 20506.

FOR FURTHER INFORMATION CONTACT:
Sharon I. Block, Advisory Committee
Management Officer, National
Endowment for the Humanities,
Washington, D.C. 20506; telephone
(202) 606—8322. Hearing-impaired
individuals are advised that information
on this matter may be obtained by
contacting the Endowment’s TDD
terminal on (202) 606-8282.

SUPPLEMENTARY INFORMATION: The
proposed meeting is for the purpose of
panel review, discussion, evaluation
and recommendation on applications
for financial assistance under the
National Foundation on the Arts the
Humanities Act of 1965, as amended,
including discussion of information
given in confidence to the agency by the
grant applicants. Because the proposed
meeting will consider information that
is likely to disclose: (1) trade secrets and
commercial or financial information
obtained from a person and privileged
or confidential; or (2) information of a
personal nature the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy, pursuant
to authority granted me by the
Chairman’s Delegation of Authority to
Close Advisory Committee meetings,
dated July 19, 1993, | have determined

that this meeting will be closed to the
public pursuant to subsections (c)(4),
and (6) of section 552b of Title 5, United
States Code.

1. DATE: July 12, 1996.

TIME: 8:30 a.m. to 6:00 p.m.

ROOM: 415.

PROGRAM: This meeting will review
applications for Challenge Grants
submitted to the Division of Challenge
Grants for projects at the May 1, 1996
deadline.

2. DATE: July 22, 1996.

TIME: 8:30 a.m. to 6:00 p.m.

ROOM: 415.

PROGRAM: This meeting will review
applications for Challenge Grants
submitted to the Division of Challenge
Grants for projects at the May 1, 1996
deadline.

3. DATE: July 23, 1996.

TIME: 8:30 a.m. to 5:30 p.m.

ROOM: 415.

PROGRAM: This meeting will review
applications for Fellowships for
University Teachers in American
History and Studies, submitted to the
Division of Research and Education
Programs, for projects at the May 1,
1996 deadline.

4. DATE: July 23, 1996.

TIME: 8:30 a.m. to 5:30 p.m.

ROOM: 317.

PROGRAM: This meeting will review
applications for Fellowships for
University Teachers and Fellowships
for College Teachers and Independent
Scholars in European History,
submitted to the Division of Research
and Education Programs, for projects
at the May 1, 1996 deadline.

5. DATE: July 24, 1996.

TIME: 8:30 a.m. to 5:30 p.m.

ROOM: 415.

PROGRAM: This meeting will review
applications for Fellowships for
University Teachers and Fellowships
for College Teachers and Independent
Scholars in Art History I, submitted to
the Division of Research and
Education Programs, for projects at
the May 1, 1996 deadline.

6. DATE: July 24, 1996.

TIME: 8:30 a.m. to 5:30 p.m.

ROOM: 317.

PROGRAM: This meeting will review
applications for Fellowships for
University Teachers and Fellowships
for College Teachers and Independent
Scholars in Art History Il, submitted
to the Division of Research and
Education Programs, for projects at
the May 1, 1996 deadline.

7. DATE: July 28, 1996.

TIME: 8:30 a.m. to 6:00 p.m.

ROOM: 415.

PROGRAM: This meeting will review
applications for Challenge Grants

submitted to the Division of Challenge
Grants for projects at the May 1, 1996
deadline.

8. DATE: July 29, 1996.

TIME: 8:30 a.m. to 5:30 p.m.

ROOM: 317.

PROGRAM: This meeting will review
applications for Fellowships for
College Teachers and Independent
Scholars in British Literature,
submitted to the Division of Research
and Education Programs, for projects
at the May 1, 1996 deadline.

9. DATE: July 29, 1996.

TIME: 8:30 a.m. to 6:00 p.m.

ROOM: 415.

PROGRAM: This meeting will review
applications for Challenge Grants
submitted to the Division of Challenge
Grants for projects at the May 1, 1996
deadline.

10. DATE: July 30, 1996.

TIME: 8:30 a.m. to 5:30 p.m.

ROOM: 317.

PROGRAM: This meeting will review
applications for Fellowships for
University Teachers and Fellowships
for College Teachers and Independent
Scholars i